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EDITOR'S NOTE
I am pleased to present the first issue of Volume 18 of the Water Law
Review, and thank you for taking the time to peruse its pages. Whenever I read
about some of the current issues surrounding water law-California's recent (and
continuing) drought, Colorado's recent draft State Water Plan, and two ongoing
United States Supreme Court original jurisdiction cases from different sides
(and climates) of the country, to name a few-I can't help but notice that it is an
exciting time to be a scholar, practitioner, or just observer of water law. We
hope that the Water Law Review serves as a valuable source to frame the
discussion of many of these contemporary issues, and I thank you again for
engaging in the discussion with us!
Before looking forward to the articles in the pages that follow, I must pause
to direct you to Bill Caile and Stuart Corbridge's Dedication following this Note
that celebrates the life of the late Judge Jonathan Hays. Judge Hays spent almost
forty years on the Nineteenth Judicial District Court bench in Weld County,
Colorado, and ten years as the water judge for Water Division Number 1. I
regret that I never personally met Judge Hays, but through my conversations
with Misters Caile and Corbridge, who both served as his law clerks in the early
2000s, it is abundantly evident to me that he was a respected jurist and an even
more cherished friend to many people in the water community and beyond.
Dedicating this Fall 2014 issue of the Water Law Review to Judge Hays's
memory therefore seems eminently fitting.
I am pleased to present three excellent articles in the pages that follow. First,
Man v. Mussel, The Gloves are Coming Off Supreme Court Equitable
Apportionment and the Tni-State Water Wars, written by Mitchell Ashkenaz,
lays out the history and legal future of the "water wars" over the ApalachicolaChattahoochee-Flint River Basin, focusing especially on the ongoing litigation
before the United States Supreme Court and an appointed special master in
Flonida v. Georgia. As the Tri-State Water Wars show, increased water
consumption, coupled with ecological concerns relating to species protection
and climate change, will affect how federal agencies and states operate their
water systems and will frame many future water scarcity and allocation issues,
even in the relatively wet eastern half of the United States.
Next, Jonathan King, Peter Culp, and Carlos De La Parra offer a
comprehensive and enlightening discussion of Minute 319. Minute 319 is a
breakthrough agreement between the United States and Mexico that addressed
environmental and allocation issues on the Colorado River and that owed much
of its success to an inclusive stakeholder process that included the two countries
but also a number of water suppliers and environmental organizations. By
providing for delivery of a specific amount of water to the previously dried and
ecologically depressed Delta region, the Minute is also the first international
water-sharing agreement to specifically dedicate water to environmental
purposes. The article is an vital resource for understanding the international
issues facing the United States and Mexico on the Colorado River, going into
meticulous detail not just on the direct water allocation issues under the
Colorado River Compact, but also on the myriad other issues that Colorado
River water use affects, including environmental restoration, economic

development, and immigration.
Third is David Taussig's article, The Devolution ofthe No-InjuryStandard
in Changes of Water Rights, which discusses the no-injury standard in Colorado
and argues for the need to restore the standard's importance in water rights
change cases. Taussig argues that the Court's fixation on quantification can
obscure the existence of actual injury to other water users, which should be the
major consideration when determining whether a change is permissible. In a
period of increasing water scarcity and increased competition for water,
Taussig's article serves as a valuable discussion point on the relative merits of
the centuries-old no-injury standard and the modem quantification
requirement.
In addition, and as always, we hope that you will find our student writing
useful in covering the recent cases, literature, and developments in water law
around the country. Our printed court reports, book notes, and conference
reports, as well as companion content on our online blog, allow our staff to
orient themselves in water law, but we also hope that their writing keeps our
readers abreast of the major subjects fueling the fast-paced change and
dynamism water law continues to exhibit.
Finally, I am also delighted to continue a long tradition of the University of
Denver Water Law Review by presenting a ninth installment of poetry written
by the Honorable Justice Gregory Hobbs of the Colorado Supreme Court.
Justice Hobbs' poetry should be a welcome complement to the preceding
academic articles, and I hope that you enjoy his writings as one way to enrich
your understanding of water's place not just in law, but also in culture and
society.
Without further ado, thank you again for supporting the University of
Denver Water LawReview, and happy reading!
William Davis Wert
Editor-in-Chief

DEDICATION:
Honorable Jonathan W. Hays
The Honorable Jonathan
W. Hays passed away on
September
16,
2014,
in
Greeley, Colorado. Judge Hays
spent nearly forty years on the
bench in the Weld County,
Colorado
District
Court,
including more than ten years
(from 1993 to 2003) as the:
designated Water Judge for
Water
Division
1, with
jurisdiction over the South
Platte River Basin. He was a
man of intelligence, passion,
deep curiosity, and humor.
These traits governed both his
life and his work as a lawyer and
judge.
During his years in the
water court, Judge Hays had a
profound impact on the
landscape of Colorado water law. He presided on the bench for the busiest
water court division, during a period when population growth and increasing
water use in Colorado were beginning to stress the available water supply, and
oversaw many significant water court cases involving the thirsty cities and water
providers of Colorado's front range. With his wisdom, compassion, sense of
humor, and at times stern management of his courtroom, Judge Hays left his
mark on Colorado water law and on all who appeared before him.
Among other significant matters, in 2000 Judge Hays presided over an
eight-week trial held in South Park, Colorado. This case was noteworthy not
only for its subject matter-a conjunctive use project involving water
development in South Park for delivery to the front range-but also for the
location of most of the trial proceedings-a combined auditorium/cafeteria in
the local high school in Fairplay. In another multi-week trial involving municipal
exchanges on the South Platte River, Judge Hays ruled on an issue of first
impression concerning the water court's jurisdiction over certain water quality
matters. In recognition of his contributions to water rights jurisprudence, the
Colorado Bar Association ordained Judge Hays into the "Ancient and
Honorable Order of the Water Buffalo" in 2006.
More than just a Water Buffalo, however, Judge Hays was a dedicated
lawyer, jurist, and student of the law in every sense. After graduating from the
University of Colorado School of Law in 1968, he began his legal career in the
Weld County Public Defender's Office. Later, he made the somewhat unusual
choice to switch sides and become a prosecutor in the District Attorney's Office.

Appointed to the County Court bench in the early 1970s, he soon rose to the
District Bench, where he presided over a mix of civil and criminal matters.
When Colorado reinstated the death penalty in 1979,Judge Hays presided over
two of the state's first death penalty cases and related sentencings. Attorneys who
participated in these proceedings have expressed great admiration for the
manner in which Judge Hays handled these difficult cases. Clearly this was a
challenging period in his life that he handled with professionalism, dignity, and
respect for the legal system.
In his private life Judge Hays was known as a kind and thoughtful man,
with a big heart and a sharp sense of humor. He had a passion for singing and
acting, and was an active participant in both the Greeley Chorale and in
numerous Greeley theater productions. Judge Hays also had a deep love of the
outdoors, and travelled frequently to the Grand Canyon for weeks of hiking and
camping. He and his wife Roberta also spent time travelling to visit either family
or new destinations. Finally, those who knew him well could regale you with
seemingly endless tales of his love of "shooting pool," lunches at Dutch's in
Greeley, making homemade beef jerky, driving old cars, tinkering with various
projects around the house, and tirelessly taking up new challenges.
Both authors had the honor and great pleasure of clerking for Judge
Hays during his time as the Division 1 WaterJudge. Although the stories would
fill pages, the authors' lasting impression of Judge Hays from a legal standpoint
was his dedication to understanding both the law and the (sometimes
extraordinarily complex) facts related to each case that he heard, and his
unending enthusiasm for working through problems until the right outcome was
reached. From a personal standpoint, the authors remember Judge Hays as a
man of honor and great humor. His contributions to life and the law cannot be
measured in words, and he will be missed.
Wilham Caile
Law Clerk - Water Division I
2000-2001
Stuart Corbridge
Law Clerk - Water Division 1
2001-2003
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I. INTRODUCTION: A BLUE SIGN WITH A WHITE 'W'
In the Blue Ridge Mountains of northern Georgia, just south of the Chattahoochee
Gap, a blue sign with a white "W" points to a small spring.'
The spring flows year round, running south through Georgia red clay, past forests
of oak, pine, and fern. Curving along trails and under wooden bridges, various tributaries join its waters and it grows. Further south the stream still grows, from a stream to
a creek, from a creek to a rivulet, from a rivulet to a river-the Chattahoochee.
Some miles south of the Blue Ridge Mountains stands the massive Buford Dam
The 1,630 foot-long rolled-earth dam plugs the Chattahoochee River about fifty miles
north of Atlanta.3 In doing so, the dam creates Lake Sidney Lanier ("Lake Lanier"), a
reservoir and popular recreational destination. 4
The river flows from Lake Lanier-when the dam permits-south towards Atlanta.'
After quenching Atlanta's thirst, the river forges on past dozens of towns and through
dozens more dams."
About ten miles south of Atlanta and forty miles west of the Chattahoochee, another river, the Flint, takes form.7 The sister-rivers parallel one another moving south,
the Chattahoochee along the Georgia-Alabama border, and the Flint through southwest
Georgia.
The sisters meet at Lake Seminole on the Georgia-Florida border.9 Lake Seminole, a reservoir formed by the Jim Woodruff Lock and Dam, empties into the Apalachicola River.'" The river then runs some 118 miles through the Florida panhandle,
ultimately draining into the Apalachicola Bay, an inlet of the Gulf of Mexico." Before
reaching the Gulf, the Apalachicola River feeds a region teeming with more than 1,500
species of plants, over three hundred species of birds, 180 species of fish, close to sixty
species of mammals, and the highest species density of amphibians and reptiles in all

1. Randy Golden, Out of Habersham Chattahoochee River, Part 1, ABOUT NORTH
GEORGIA, http://www.aboutnorthgeorgia.com/ang/Out of-Habersham (last visited Aug. 30,
2014).
2. U.S. ARMY CORPS OF ENG'RS, MOBILE DIST., FINAL UPDATED SCOPING REPORT &
ENVIRONMENTAL IMPACT STATEMENT: UPDATE OF THE WATER CONTROL MANUAL FOR THE
APALACHICOLA-CHA'rAHOOCHEE-FLINT (ACF) RIVER BASIN, IN ALABAMA, FLORIDA, AND

GEORGIA 3 (2013), http://www.sam.usace.army.mil/Portals/46/docs/planningenvironmental/acf
docs/IACF%20Scoping%2OReportMar20l3.pdf [hereinafter SCOPING REPORT].

3. Id. at 3, 5.
4. Id. at 4-5.
5.

6.
7.
8.
9.
10.
11.

Id. at 3.

Id.
Id. at 2-3.
Id.
Id. at 2, 8.
Id.
Id. at 2.
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of the United States.'" The river's injection of freshwater into the salty Gulf creates an
ideal brackish environment where these thousands of marine species flourish.'3
Tcgether, the three rivers create the Apalachicola-Chattahoochee-Flint ("ACF")
River Basin and drain over 19,800 square miles.' Unfortmately, over the years the
ACF Basin has been unable to sufficiently provide for the three states that claim its
water: Georgia, Alabama, and Florida.'" As a result, the states have been fighting the
so-called "Tri-State Water Wars" for over twenty years.' 6 Thus far, private negotiation,
water compacts, and various attempts at litigation have failed to settle the dispute.' 7 As
a result, on October 1, 2013, the State of Florida sought permission from the United
States Supreme Court to sue Georgia, seeking equitable apportionment of the ACF
River Basin water.'" The Court subsequently granted Florida permission to file a complaint on November 3, 2014."
This Article begins in Part II with an in-depth look into why the conflict over the
ACF Basin developed and where the conflict now stands. Part III of the Article summarizes the history of interstate river allocation in the United States, with a special emphasis on Supreme Court equitable apportionment. Finally, Part IV analyzes the likelihood of an equitable apportionment decree in florida v. Georgiaand discusses what
the outcome of a potential apportionment decree may look like.

I. TRI-STATE WATER WARS
A. 1925-1950
District Engineer Colonel R. Park of the United States Army Corps of Engineers
("Corps") sat at the headwaters of the Chattahoochee River; he watched the cold freshwater forge south as if nothing could impede its 385-mile journey to the Gulf.
In 1925 the United States Congress sent Colonel Park to the ACF Basin.' He
surveyed the basin for suitable hydroelectric facility sites." In 1939 he issued the "Park
Report,"" which suggested eleven viable hydroelectric locations throughout the ACF
Basin." In the 1946 "Newman Report,"2 ' the Corps determined that of those eleven

12. Apalachicola National Estuarine Research Reserve, Forida, THE ENCYCLOPEDIA OF
EARTH (Oct. 6, 2009, 10:46 AM), http://www.eoearth.org/view/article/15014l/.
13. See id.
14. SCOPING REPORT, supr note 2, at 2.
15. Id. at ES-I toES-4.
16. See id.
at l4.
17. See id.at 13-19.
18. Motion for Leave to File a Complaint at 1,Florida v. Georgia, No. 142, Orig. (U.S. filed
Sept. 25, 2013) thereinafter Fl. Motion] (seeking Supreme Court permission "to file a complaint
against the State of Georgia to equitably apportion the waters of the Apalachicola-ChattahoocheeFlint River Basin").
19. Order Granting Florida's Motion for Leave to File a Bill of Complaint, 135 S.Ct. 471
(2014).
20. In re MDL-1824 Tri-State Water Rights Litig., 644 F.3d 1160, 1167 (1lth Cir. 2011).
21. Id.
22. Id.; see also H.R. DOC. No. 76-342 (1939) [hereinafter PARK REPORTI.
23. In re MDL-1824 Tri-State Water Rights Litig.,
644 F.3d at 1167; PARK REPORT, supra
note 22.
24. In re MDL-1824 Tri-State Water Rights Litig., 644 F.3d at 1167; H.R. Doc. No. 80-300
(1947) (hereinafter NEWMAN REPORTI.
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sites, Buford, Georgia, would be the most productive location for a federal hydroelectric
facility."
With the Rivers and Harbors Acts of 19456 and 1946,27 Congress authorized the
Corps to begin construction of a dam at Buford in accordance with the Park and Newman Reports.' Notably, both the Park and Newman Reports described (i) hydroelectricity, (ii) navigation, and (iii) flood control as direct benefits of the Buford Project;
however, whether water supply was an intended purpose of the project was unclear from
the reports.'

B. 1950-1970
Construction of the Buford Dam began in 1950 and the Corps completed the project in 1957." The completion of the dam marked the formation of the approximately
2,515,800 acre-foot Lake Lanier' As the Buford Dam neared completion, the Corps
produced the 1958 Apalachicola River Basin Reservoir Regulation Manual and the
1959 Apalachicola River Basin Reservoir Regulation Manual for Buford Dam."
Together, the manuals formed the master control manual for the Buford Project, describing the technical features and general operating procedures of the Project.' Because the Corps has not updated these manuals since their promulgation, they remain
the current regulation manuals for the ACF Basin and Buford Dam.'
Under the regulation manuals, the Buford Dam must release a sufficient supply of
water such that at least 650 cubic feet per second flow past Atlanta at any time.' In
addition, the Corps granted three Georgia municipalities water supply contracts, allowing them to withdraw water from Lake Lanier and the Chattahoochee River. '
Pertinent to future litigation, Congress passed the Water Supply Act ("WSA") in
1958." The WSA recognized the importance of federal and state cooperation to better
25. NEWMAN REPORT, supra note 24, 69, at 27-28.
26. Rivers and Harbors Act of 1945, Pub. L. No. 79-14, 59 Stat. 10 (1945).
27. Rivers and Harbors Act of 1946, Pub. L. No. 79-595, 60 Stat. 634 (1946).
28. Id.at 635.
29. See NEWMAN REPORT, supa note 24, 73, at 28-29 (briefly discussing the rapidly expanding population in Atlanta and the fact that the project could serve as a possible water source);
PARK REPORT, supranote 22,
243-6 1,at 78-80 (discussing the potential assets of the project
and assigning a monetary value for each asset, but while mentioning increased water supply, neither concluding it was immediately necessary nor assigning a monetary value for that asset).
30. In re MDL-1824 Tri-State Water Rights Litig., 644 F.3d 1160,1169 (11th Cir. 2011).
31. See id. at 1170 (noting various storage capacities in the different levels of the reservoir).
32. Id. at 1171; U.S. ARMY CORPS OF ENG'RS, APALACHIcOLA RIVER BASIN RESERVOIR
REGULATION MANUAL (1958) [hereinafter 1958 MANUAL]. The 1959 Reservoir Regulation
Manual for Buford Dan [hereinafter BUFORD MANUAL] was not a separate report. It was in-

cluded as an appendix to the 1958 manual. See id. app. B.
33. InreMDL-1824 Tri-State Water Rights Litig., 644 F.3d at 1171.
34. Id.
35. Id.
36. Id.at 1169-70. Two of these water supply contracts were not undeserved: "The creation
of Lake Lanier inundated the water intake structures of the Cities of Buford, Georgia and Gainesville, Georgia. As a method of compensation, the Corps signed relocation agreements with the
two municipalities authorizing water withdrawals directly from the reservoir-these agreements
allowed Gainesville to withdraw 8 million gallons per day ("mgd") and Buford 2 mgd." Id. at
1169 (footnotes omitted). Congress authorized the third water supply contract with Gwinnet
County, Georgia. Id. at 1169-70.
37. Water Supply Act, Pub. L. No. 85-500, 72 Stat. 297 (1958); see also 43 U.S.C. § 390b(O)
(2012).
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promote "water supplies for domestic, municipal, industrial, and other purposes. " ' To
further this purpose, "Congress authorized the Corps to allocate storage in federal reservoirs for water supply, provided that the localities paid for the allocated storage."'
However, the following limitation applied:
Modifications of a reservoir project heretofore authorized, surveyed, planned,
or constructed to include storage as provided by subsection (b) of this section
which would seriously affect the purposes for which the project was authorized, surveyed, planned, or constructed, or which would involve major swuctural or operationalchanges shall be made only upon the approval of Congress
as now provided by law. '
Because Congress enacted the WSA well after the Buford Project began, it did not
directly affect construction. However, the Act would prove to be a major issue for the
future of the project.
C. 1970-1990
By the early 1970s the issues underlying the Tri-State Water Wars began to materialize. In 1974 the Corps completed a final Environmental Impact Statement ("EIS")
"for continued operation and maintenance of the existing Buford Dam." 4 ' According
to the.report, "Ithe Atlanta metropolitan area increased its water use from the river
37% (from 117 mgd. to 160 mgd.)between 1960 and 1968."" Moreover, the population
"within 2 1/4 miles of [Lake Lanier] . . . doubled from the time of completion of the
project in 1956 through 1969.",4 The completion of the EIS was especially timely because northern Georgia experienced a severe drought in the 1980s." Due to Georgia's
growing water needs, the United States Senate commissioned the Metropolitan Atlanta
Area Water Resources Management Study ("MAAWRMS") to develop a plan for the
long-term needs of the Atlanta area.5 As the MAAWRMS proceeded, the Corps entered into various interim water supply contracts with Georgia municipalities, allowing
them to withdraw water from the Buford Project." Because these contracts were interim, the Corps determined the WSA was non-binding and therefore did not require
congressional approval. 7 Notably, all interim contracts between the Corps and the municipalities were set to expire in January 1990."
Ultimately, the Corps determined that the most economical way to solve the water
shortage in Georgia was to reallocate storage space from the Buford Project to water

38. 43 U.S.C. § 390b(a).
39. In re MDL-1824 Tri-State Water Rights Litig., 644 F.3d at 1170 (citing 43 U.S.C.
§ 390b(a)).
40. 43 U.S.C. § 390b(e) (emphasis added).
41. In re Tri-State Water Rights Lifig., 639 F. Supp. 2d 1308, 1322 (M.D. Fla. 2009).
42. Id. (footnote omitted); U.S. ARMY CORPS OF ENG'RS, MOBILE DIST., FINAL
ENVIRONMENTAL IMPACT STATEMENT: BUFORD DAM AND LAKE SIDNEY [ANIER, GEORGIA

(FLOOD CONTROL, NAVIGATION AND POWER) 14 (1974) Ihereinafter 1974 BUFORD EISI.
43. In re Tri-State Water Rights litig., 639 F. Supp. 2d at 1322 (quoting 1974 BUFORD EIS,

supra note 42, at 15).
44. Seeid at 1324.
45. In re MDL-1824 Tri-State Water Rights Litig., 644 F.3d 1160, 1171 (11th Cir. 2011).
46. Seeid. at l171-72.
47. Seeid.atl172.
48. Id. at 1174.

WA TER LA WREVIEW

Volume 18

supply." As a result, in 1989 the Corps issued a Draft Post-Authorization Change Notification Report for The Reallocation of Storage from Hydropower to Water Supply
at Lake Lanier, Georgia ("PAC Report")f ° Among other things, the PAC Report recommended a reallocation of some 207,000 acre-feet from the Buford Project to water
supply, allowing withdrawal from Lake Lanier and from the river downstream of the
Buford Dam." Because the reallocation represented close to a twenty percent increase
from the originally planned water supply storage of the project, the Corps noted in the
PAC Report that if the reallocation constituted a major operational change under the
WSA, the recommendation would require congressional approval. 2
D. 1990-2006
In January 1, 1990-as the Corps' PAC Report reallocation recommendation was
in the process of formalization-a majority of the water supply contracts between the
Corps and the Georgia municipalities expired.' The Corps, however, continued to
allow the municipalities to withdraw water from the Buford Project."4 Georgia's southem neighbors soon took notice and grew concerned with the Corps' apparently Georgia-centric operation of the Buford Project. In June 1990 Alabama filed suit against the
Corps in the United States District Court for the Northern District of Alabama ("Alabama district court") challenging the PAC Report's reallocation recommendation and
the "hold-over" municipality water supply contracts. 55 Soon thereafter, Florida and
Georgia moved to intervene as plaintiff and defendant, respectively!, However, before
the court made any ruling, Alabama and the Corps asked to stay proceedings pending
negotiations. 7 The court issued a stay order in 1990, and in 1992 Alabama, Florida,
Georgia, and the Corps entered into a Memorandum of Agreement ("MOA") to resolve the conflict.5' The MOA required the Corps to reexamine the water supply issues
facing the Georgia and ACF Basin. "
In 1997 the parties entered into the ACF Compact, which replaced the MOA. 0
The compact authorized an ACF Basin Commission composed of the governors of
Georgia, Alabama, and Florida, as well as one non-voting federal government representative.6 ' The commission's goal was to unanimously establish "an allocation formula
for equitably apportioning the surface waters of the ACF Basin among the states" of

49. Id.at 1172.
50. Idat 1173.
51. U.S. ARMY CORPS OF ENG'RS: MOBILE DIST., DRAI-r POST-AUTHORIZATION CHANGE
NOTIFICATION REPORT FOR THE REALLOCATION OF STORAGE FROM HYDROPOWER TO WATER
SUPPLY AT LAKE LANIER, GEORGIA 12 (1989).

52. Id.
53. In re MDL-1824 Tri-State Water Rights Litig., 644 F.3d at 1174. All water supply contracts expired except the 1950s contracts with Buford, Georgia, and Gainesville, Georgia. Id.
54. Id.
55. Id.
56. Id.
57. Id.
58. Id.
59. Id.
60. Id.
61. Apalachicola-Chattahoochee-Flint River Basin Compact, Pub. L. No. 105-104, art.
Vl(a)-(b), 111 Stat. 2219, 2221 (1997).
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Alabama, Florida, and Georgia."2 Ultimately, the commission was unable to agree on a
water allocation formula, and the ACF Compact expired in August 2003.'
Meanwhile, in May 2000 Georgia officials sent a formal request ("Georgia's Formal
Request") to the Corps asking pernission (i) to withdraw up to 297 nillion gallons per
day ("mgd") from Lake Lanier by 2030 and (ii) "to provide sufficient releases from the
dam to allow downstream withdrawals of 408 million gallons per day by 2030. " ' The
Corps denied the request, stating that the desired withdrawals would require a reallocation of more than thirty-four percent of the total conservation storage in Lake Lanier
and accordingly would affect the project's authorized purpose under the WSA0 Therefore, the Corps concluded that it could not authorize Georgia's Formal Request without
congressional approval.6 As a consequence, Atlanta, Columbus, Gainesville, Gwinnett
County, DeKalb County, Fulton County, the Appalachian Regional Commission, the
Cobb County-Marietta Water Authority, and the Lake Lanier Association filed their
own suit against the Corps in February 2001 in the United States District Court for the
Northern District of Georgia.67
In December 2000 Southeastern Federal Power Customers, Inc. ("SeFPC") also
filed suit against the Corps in the United States District Court for the District of Columbia ("D.C. district court")." SeFPC, a group of companies that purchases the power
generated at the Buford Dam from the federal government, claimed that the Corps'
handling of the Buford Project caused SeFPC's members to pay unfairly high rates for
their power.69 The D.C. district court referred the parties to mediation and later added
Georgia as a party; the parties subsequently agreed to a settlement ("D.C. Settlement
Agreement") in January 2003. 7 ' The agreement (i) called for a reallocation of 240,858
acre-feet of the Buford Project to water supply, (ii) created once-renewable ten-year
interim contracts for water supply between the Corps and various Georgia municipalities, and (iii) required the same Georgia municipalities to pay higher rates for water
supply as a credit against the rates charged to SeFPC's members.'
The D.C. Settlement Agreement did not last long, as the Alabama district court
enjoined its filing in October 2003. The Alabama district court found that the agreement violated its 1990 stay order because the parties made it without Alabama and

62. Id. art. VI(g)(12).
63. InreMDL-1824 Tri-State Water Rights Litig., 644 F.3d at 1175.
64. Id. at 1176; Letter from Roy E. Barns, Governor of Ga., to Joseph W. Westphal, Assistant Sec'y of the Army for Civil Works, at I (May 16, 2000) (on file with author).
65. In re MDL-1824 Tri-State Water Rights Lifig., 644 F.3d at 1176; Memorandum from
Earl Stockdale, Deputy Gen. Counsel of Dep't. of the Army, to Acting Asst. Sec'y of the Army
for Civil Works, at 1, 8-9 (Apr. 15, 2002) (on file with author).
66. In re MDL-1824 Tri-State Water Rights Litig., 644 F.3d at 1176.
67. Id. at 1165 n.1, 1176; In re MDL-1824 Tri-State Water Rights Litig., 639 F. Supp. 2d
1308, 1336 (M.D. Fl. 2009); Georgia v. U.S. Army Corps of Eng'rs, No. 2:01-cv-00026 (N.D.
Ga. filed Feb. 7, 2001).
68. Se. Fed. Power Customers, Inc. v. Caldera, No. 1:00-cv-2975 (D.D.C. filed Dec. 12,
2000); see also Se. Fed. Power Customers, Inc. v. Caldera, 301 F. Supp. 2d 26,30 (D.D.C. 2004)
(providing procedural history).
69. In re MDL-1824 Tri-State Water Rights Litig., 644 F.3d at 1165, 1175.
70. Id.
71. Id.
72. See Alabama v. U.S. Army Corps of Eng'rs, 357 F. Supp. 2d 1313, 1320 (N.D. Ala.
2005).
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Florida's approval.73 Soon thereafter, the D.C. district court approved the D.C. Settlement Agreement but delayed its enactment until the Alabama district court dissolved
its injunction." After the Alabama district court refused to modify or vacate the preliminary injunction, the parties to the D.C. Settlement Agreement appealed the Alabama
injunction to the United States Court of Appeals for the Eleventh Circuit." In September 2005 the appeals court vacated the Alabama district court's preliminary injunction;"
the D.C. district court subsequently declared the D.C. Settlement Agreement valid."
Soon after, Alabama and Florida appealed implementation of the D.C. Settlement
Agreement to the United States Court of Appeals for the District of Columbia Circuit."
In SoutheasternFederalPower Customers,Inc. v. Geren, the D.C. Circuit held that the
settlement agreement exceeded the Corps' authority under the WSA."9 The D.C. Circuit held that "[o]n its face... reallocating more than twenty-two percent... of Lake
Lanier's storage capacity to local consumption uses ... constitutes the type of major
operational change referenced by the WSA." 0 With the appeal pending, the D.C. district court stayed the implementation of the D.C. Settlement Agreement.8
E. 2006-2009
In 2007 the Judicial Panel on Multidistrict Litigation ("MDL") transferred the Alabama, Georgia, and SeFPC cases, along with several others, to the United States District Court for the Middle District of Florida. "3 Federal Judge Paul Magnuson of Minnesota, who had previously dealt with complicated water disputes between states, heard
In re T-State Water Rights Litigaon." The parties to the MDL agreed that the court
should consider the claims in two phases.' One phase concerned the Corps' authority
to operate the Buford Project. The other phase concerned the various environmental
implications of the Corps' operation of the Project. 7

73. Id. at 1316.

74. Se. Fed. Power Customers, Inc. v. Caldera, 301 F. Supp. 2d 26, 35 (D.D.C. 2004).
75. Alabama v. U.S. Army Corps of Eng'rs, 424 F.3d 1117, 1121 (11th Cir. 2005).
76. Id. at 1136.

77. Caldera,301 F. Supp. 2d at 35.
78. Se. Fed. Power Customers, Inc. v. Geren, 514 F.3d 1316, 1318 (D.C. Cir. 2008).
79. Id.at 1324.
80. Id.

81.

In reTri-State Water Rights Litig., 639 F. Supp. 2d 1308, 1337 (M.D. Fla. 2009); Mem-

orandum Order, Se. Fed. Power Customers, Incl v. Caldera, No. 00-2975, 2006 WL 6608801

(D.D.C. Jan. 20, 2006).
82. In re Tri-State Water Rights Litig., 639 F. Supp. 2d at 1336-37 (stating that MDL combined the following cases: Florida v. U.S. Fish & Wildlife Serv., No. 4:06-cv-410 (N.D. Fla. filed
Sept. 9, 2006); Georgia v. U.S. Army Corps of Eng'rs, No. 1:06-cv-1473 (N.D. Ga. filed Sept. 6,
2006); Georgia v. U.S. Army Corps of Engr's, No. 2:01-cv-26 (N.D. Ga. filed Feb. 7, 2001);
Alabama v. U.S. Army Corps of Eng'rs, No. 1:90-cv-1331 (N.D. Ala. 1990)).
83. Id.at 1309.
84. Alyssa S. Lathrop, A Tale of Three States: EquitableAppor'onment ofthe ApalachicolaChattahoochee-FlintRiver Basin, 36 FLA. ST. U. L. REv. 865, 873 (2009) ("Judge Magnuson, a
judge from Minnesota, has experience with difficult water battles, having served as a judge in the

complicated Missouri River litigation").
85.
86.
87.

In re Tri-State Water Rights Litig., 639 F. Supp. 2d at 1309.
Id.
Id.
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The In re Tn-State WaterRights Lkation court first took up the phase concerning

the Corps' authority to operate the Buford Project."' The fundamental issue concerned
whether, under the WSA, water supply was an authorized purpose of the Buford Project, and if so, whether the Corps' operation of the project amounted to a major structural or operational change from that authorized purpose." Inherent in this question
was whether the Corps' actions with respect to supplying water to the Atlanta and Georgia municipalities required congressional approval.'
After an extensive review of the Buford Project's history, the court concluded that
the only authorized purposes of the Project were flood control, navigation, and hydropower.' The court based this decision on the complicated history of the project, which
indicated to the court that water supply was no more than an incidental benefit of the
project."
Consequently, the court noted that "Itihe Corps' failure to seek congressional authorization for the changes it has wrought in the operation of Buford Dam and Lake
Lanier is an abuse of discretion and contrary to the clear intent of the Water Supply
Act.""3 Accordingly, the court found that the PAC Report's reallocation of water from
the Buford Project and the municipality "hold-over" contracts constituted major operational changes from Buford's authorized purposes that required congressional approval for implementation. 9' Similarly, the Corps would need congressional approval
to fulfill Georgia's Formal Request for water."5
In a court order thatJudge Magnuson conceded was draconian, the court gave the
Corps three years to seek congressional approval for the operational changes it erroneously authorized.96 During those three years, the parties to the litigation could continue
then-current "water-supply withdrawal levels but should not increase those withdrawals
absent the agreement of all other parties."' Without congressional approval, at the
expiration of this three-year period all parties would "return to the 'baseline' operation
of the mid-1970s."98
The court concluded its decision with a censure of the Corps for its slow movement, the local governments for their failure to consider long-term consequences of
their decisions, and the states' citizens for their inability to account for "their consumpton of our scarce resources.""
F. 2009-2011
Before the expiration of the three-year deadline, the United States Court of Appeals for the Eleventh Circuit took up Judge Magnuson's ruling in In re MDL-1824 Ti88. Id. at 1310.
89. Id.
90. Id.
91. See id.at 1310, 1321, 1339.
92. Id.at 1344-48 (concluding that the Rivers and Harbors Acts of 1945 and 1946 authorized
the Buford Project in accordance with the Park Report and Newman Report, and because neither
of these reports indicated to the court that water supply was major benefit of the Buford Project,
it was not an authorized purpose of the Buford Project).
93. Id.at 1356.
94. Id.at 1347-53.
95. Id.at 1352-53.
96. Id.at 1355.
97. Id.
98. Id.
99. Id.
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State Water Rights Litgation.' After reviewing the same factual and legislative details
behind the construction of the Buford Project,'"' the appeals court determined that water supply was in fact an authorized purpose of the Buford Project. '2° The appeals court
found that the district court did not give sufficient weight to the value placed on water
supply at the time the 1945 and 1946 Rivers and Harbors Acts and the WSA authorized
the Buford Dam.' 3 As such, the appeals court reversed the district court's ruling, remanded the case, vacated the three year deadline, and gave special instructions to the
Corps to determine the extent of its authority to operate the Buford Project under the
Rivers and Harbors Acts and WSA.' 4°
As to phase two of the MDL litigation, both the district and appeals courts found
discussion of the various environmental implications of the Corp's operation of the
Buford Project unnecessary until phase one concluded."°

G.2011-2012
In June 2012 the United States Supreme Court denied Alabama, Florida, and the
SeFPC's requests to review the Eleventh Circuit's decision.'" Subsequently, the Corps
issued an opinion affirming its legal authority to accommodate both current and increased levels of water supply withdrawals at Lake Lanier and downstream at Atlanta.' 7
However, the Corps noted that
Prior to making any final decision to reallocate storage for water supply, to
implement a new operational scheme, or to implement updated water control
manuals reflecting such decisions, the Corps must further evaluate the environmental effects of the proposed action and reasonable altematives, pursuant
to the National Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321 to
4370f, with appropriate public participation.' °"
In March 2013 the Corps completed the Final Scoping Report necessary to begin work
In the
on the ACF Basin's EIS and new Master Water Control Operating Manual.'
report, the Corps estimated that updating the EIS and operating manual for the Buford
Project would take approximately three years. '

100. In re MDL-1824 Tri-State Water Rights Litig., 644 F.3d 1160, 1165 (11th Cir. 2011).
101. Seeid.at1167-78.
102. Id.at 1192.
103. Id.at 1186-92 (concluding that the Rivers and Harbors Acts of 1945 and 1946 authorized
the Buford Project in accordance with the Park Report and Newman Report, and because both
of these reports indicated to the court that water supply was a major desired benefit of the Buford
Project, it was an authorized purpose of the Buford Project).
104. Id. at 1205.
105. In re Ti-State Water Rights Litig., 639 F. Supp. 2d 1308, 1309 (M.D. Fla. 2009).
106. Adam Thornton, Who Owns the Rain?, I PRop. L.J. 80, 80 n.1 (2014).
107. Memorandum from Earl Stockdale, Deputy Gen. Counsel of Dep't of the Army on
Auth. to Provide Muni. and Indus. Water Supply from Buford Dam/LIke Lanier Project, Georgia, to U.S. Army Corps of Eng'rs Chief of Eng'rs (June. 25, 2012), available at http://www
.sam.usace.army.ni/Portals/46/docs/planringenvironmental/acf/docs/
2012ACFjlegalopinion.pdf.
108. Id. at 2 n.4.
109. SCOPING REPORT, supranote 2, at 137-39.
110. Id. at 139.
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Although the EIS and Master Water Control Operating Manual were not yet complete (and are still not complete at the time of this writing), Florida sought permission
from the Supreme Court to file suit against Georgia on October 1, 2013, by filing a
Motion for Leave to File a Complaint ("Motion").'' Specifically, Florida asked the
Court to "cap Georgia's overall depletive water uses at the level then existing on January3
3, 1992.""' This was the date Florida, Alabama, and Georgia entered into the MOA."
In support, Florida asserted that Georgia's consumption in the ACF Basin has and
will continue to cause Florida irreparable economic, environmental, and socioeconomic harm by diminishing freshwater flow to the Apalachicola Bay."' A majority of
the alleged harm stemmed from the inability of the Apalachicola's estuarine ecosystem
to function without sufficient freshwater from the basin."5 When healthy, the Apalachicola Bay is one of the most productive ecosystems in the Gulf of Mexico, home to a
multitude of flora and fauna, including many endangered species."' As such, residents
of the Apalachicola Bay developed a resource-based economy that depends heavily on
the harvest of commercially salable species."' However, significantly reduced flow to
the bay area in recent years resulted in a near collapse of several important Apalachicola
fisheries."' Florida alleged a significant loss of income to the area resulting in job loss
and economic stagnation due to the lack of freshwater flows." 9
The move to petition the Supreme Court came soon after the Department of Commerce declared in 2013 that the Apalachicola oyster fisheries were in a state of commercial fishery disaster.' ° In a statement about the move, Florida Governor Rick Scott
explained, "Georgia has refused to fairly share the waters that flow between our two
states, so to stop Georgia's unmitigated consumption of water we have brought the matter before the U.S. Supreme Court.""'
On February 10, 2014, Georgia filed a response in opposition to Florida's motion." In its response, Georgia claimed that Florida's move to petition the Court should
fail for three key reasons: (i) the move was premature, (ii) the move failed to join an
indispensable party, and (iii) Florida and its citizens were not adversely affected by the
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112. Id.at21.
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142, Orig. (U.S. filed Sept. 25, 2013) [hereinafter Fl. Brief].
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v. Georgia, No. 142, Orig. (U.S. filed Sept. 25, 2013) [hereinafter Fl. Complaint].
115. Id. at 10.
116. SeeFl. Brief, supranote 113, at6, 16.
117. Fl. Complaint, supra note 114, at 3.
118. See generallyPemaLevy, Apalachicola Water Wars: A BattleBetween Georgia,Florida
And Alabama Is Killing The Last Great Bay, INT'L Bus. TIMEs (Aug. 23, 2013, 10:18 PM),
http://www.ibtimes.com/apalachicola-water-wars-battle-between-georgia-florida-alabama-killinglast-great-bay-1394907.
119. Fl. Complaint, supra note 114, at 3 (discussing the economic impact felt by Apalachicola
oyster fishing industry as a result of the Tri-State Water Wars).
120. Levy, supra note 118.
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122. State Of Georgia's Opposition To Florida's Motion For Leave To File A Complaint,
Florida v. Georgia, No. 142, Orig. (U.S. filed Jan. 31, 2014) [hereinafter Ga. Briel].

WATER LA WREVIEW

Volume 18

direct action of Georgia and thus are not entitled to relief. " Specifically, Georgia asserted that the Court cannot adjudicate the suit before the Corps' promulgation of the
new Master Water Control Operating Manual because any decision the Court makes
must intricately depend on the Manual's allocation formulas." ' Moreover, because the
Corps has played such a significant role in the tangled history of the Tri-State Water
Wars, Georgia asserted that the litigation cannot proceed in the Corps' absence.'"
Lastly, and perhaps most importantly, Georgia asserted that any harm Florida suffered
due to lack of freshwater was not traceable to Georgia and thus Florida is not entitled
to relief."6
At the request of the Supreme Court,"' on September 18, 2014, the Solicitor General published a short Brief for the United States as Amicus Curiae analyzing the TriState Dispute.' In the brief, the Solicitor General opined that, based on Florida's complaint, the state is entitled to an equitable apportionment of the ACF Basin's water
through the Court's exercise of original jurisdiction." However, the Solicitor General
ultimately advised the Court to refrain from taking any action on the apportionment
issue until the Corps completes its updated Master Water Control Manual.'° In support, the Solicitor General noted that equitable apportionment is a complex and expensive procedure.'3' Further, because the Corps' updated manual will directly address
water flow regimes in light of the current ACF controversy, the Solicitor General argued
that the updated manual will be invaluable to the Court in making its decision.''
In spite of Georgia's opposition and in spite of the Solicitor General's brief, on
November 3, 2014, the Supreme Court granted Florida's Motion. ' The Court subsequently appointed Ralph I. Lancaster, an attorney from Portland, Maine, as Special
Master of the case.' As of the publication of this article, the Court's most recent action
was to extend the time in which Georgia is permitted to file an answer until February 2,
2015.''
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134. Order Appointing Ralph I. Lancaster as Special Master, Florida v. Georgia, No. 142,
Orig. (Nov. 19, 2014), 2014 WL 6473338.
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(Nov. 25, 2014). As an unrelated aside, in petitioning the Supreme Court, Florida notes that
"Alabama lies upstream of Florida within the ACF Basin. Although not opposed to Alabama's
participation in this action, Florida asserts no wrongful act by Alabama and seeks no affu-mative
relief against Alabama. Therefore, Alabama is not named in this action." Fl. Complaint, supra
note 114, at 7. For the purposes of this paper, Alabama's role in the potential Supreme Court
issue is not discussed. However, it should be noted that there are various scenarios through which
Alabama may choose or may be required to participate in any further litigation.
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m11.
THERE'S MORE THAN ONE WAY TO SPLIT A RiVER
Historically, the United States has dealt with interstate water disputes in one of
three ways: (i) interstate compacts, (ii) congressional allocation, or (iii) Supreme Court
equitable apportionment." While interstate compacts tend to be the preferred method
to apportion rivers between states, congressional allocation and Supreme Court equitable apportionment remain valid alternatives."'
A. INTERSTATE COMPACTS
Under Article I, Section 10 of the United States Constitution, compacts between
states are invalid without congressional approval.' 3 An interstate compact allocating
river water or river usage allows the interested states significant input in the terms of the
agreement.' 3 Further, "[alpart from requiring congressional consent, the Constitution
places no limits on what might be done through an interstate compact.' 4 ° If Congress
approves a compact, it codifies the compact as binding federal statutory law.'4 ' It follows
that states will likely accept a compact drafted by the interested states and approved by
Congress. Moreover, compacts tend to be a cheaper method to settle interstate disputes. 42 Interstate compacts, however, have the distinct disadvantage of requiring the
parties involved to reach a unanimous agreement. This requirement may be an insurmountable problem in many cases, such as in the ACF Basin.
B. CONGRESSIONAL ALLOCATION
Congressional authority to allocate interstate river systems derives from the power
to regulate interstate commerce.' s Though congressional allocation provides another
mechanism to apportion water between states, to date Congress has only used congressional allocation twice-in the Boulder Canyon Project Act of 1928 and in the enactment
of the Truckee-Carson-Pyramid Lake Water Rights Settlement Act of 1990.' Unlike
interstate compacts, congressional allocation may proceed without unanimous consent
of the states or other parties.'" Generally, this can prevent situations where the dispute
lasts years and years. However, truly interested states tend to disfavor congressional
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Compact with another State, or with a foreign Power, or engage in War, unless actually invaded,
or in such imminent Danger as will not admit of delay.").
139. See Dustin S. Stephenson, The Ti-State Compact Fall'ng Waters andFading Opportunities, 16 J. LAND USE & ENvrL. L. 83, 98-99 (2000).
140. Joseph W. Dellapenna, InterstateStruggles over Rivers: The Southeastern States andthe
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145. Id. at 892.
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allocation, as it leaves important state issues to disinterested and often uninformed
members of Congress.'"
C. SUPREME COURT EQUITABLE APPORTIONMENT
To date, the Supreme Court has been asked to apportion eight rivers: (i) the Arkansas River, (ii) the Colorado River, (iii) the Connecticut River, (iv) the Vermejo River,
(v) the Walla Walla River, (vi) the Laramie River, (vii) the Delaware River, and (viii) the
North Platte River.' 7 Of those eight rivers, the Court has entered apportionment decrees on only three: (i) the Laramie River, (ii) the Delaware River, and (iii) the North
Platte River.'
Critics of equitable apportionment cite the cost of the process as a major disadvantage. 4" For instance, "the officials involved in the negotiations under the IACF]
Compact estimated the costs of original litigation before the Supreme Court as in the
range of four to six million dollars per year, per state."' Moreover, from beginning to
end, the process can take a very long time; "Itlen years or more is not unusual given the
complexity of the litigation." 5' However, in certain circumstances, equitable apportionment may represent the only feasible option to a problem demanding an answer.
The Supreme Court's authority to settle disputes between states originates in Article III of the United States Constitution: "In all Cases... in which a State shall be Party,
the Supreme Court shall have original Jurisdiction."'55 Generally, when a state litigates
against another, the Court will apply federal common law. 3
Before delving into the history of Supreme Court equitable apportionment, a brief
survey of United States water law is in order. First, it is important to note that water law
is largely state-focused.'54 That is, states generally allocate the water within their borders.
Two distinct water law schemes have developed in the United States.'55 In the western
United States, where water tends to be scarce, states generally observe the prior appropriation doctrine.'56 The prior appropriation doctrine focuses on a "first in time, first in
right" concept.'57 Typically, the first user to divert water from a particular source and
apply it to a beneficial use will have a superior, or senior, right to continue using that
water supply over later or junior users."' In contrast, eastern states tend to follow the
doctrine of riparian rights.'59 So-called "riparian states" associate the right to use water
with ownership of land bordering sources of water."'6 Unlike prior appropriation, the
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riparian doctrine focuses on sharing water sources; each riparian user has a right to use
the water so long as that use does not infringe on the reasonable use of other riparian
Water disputes have long been common in the dry western states, but are
users.'
relatively new to the East.'62 As such, much of the early equitable apportionment case
law involves western prior appropriation states.
1. The Beginning (1907-1930)
Kansas v. Colorado'6
In the 1907 Supreme Court case Kansas v. Colorado,the Court first articulated the
federal common law doctrine of equitable apportionment."' In this case, Kansas sought
to enjoin Colorado's upstream diversion of the Arkansas River." Kansas, a traditional
riparian state at the time, asserted that Colorado's diversion infringed on Kansas' right
to reasonable use of the Arkansas."' Colorado, a prior appropriation state, argued that
it had an absolute right to use the river's entire flow for its own benefit, regardless of any
potential injury to Kansas.'67 Refusing to subject one state to the law of the other, the
Court stated that in disputes between states, "[e]ach state stands on the same level with
all the rest.""' Because no state "can impose its own legislation on . .. others," the
Court presides over the matter, applying "what may not improperly be called interstate
common law."" Though the Court did not articulate a name for the interstate common
law doctrine, the Court rooted the doctrine in the equitable apportionment of benefits
between states.'" To determine how to equitably apportion the benefits of the Arkansas
between the two states, the Court proceeded to balance the benefit to Colorado from
7
water gained with the detriment to Kansas by water loss.' '
Ultimately, the Court dismissed the suit.' The Court explained that Kansas had
no claim, but could re-petition the Court if "it shall appear that, through a material
increase in the depletion of the waters of the Arkansas by Colorado ... the substantial
interests of Kansas are being injured to the extent of destroying the equitable apportionIn denyment of benefits between the two States resulting from the flow of the river."
ing Kansas equitable apportionment of the Arkansas River, the Court established a fundamental concept of equitable apportionment law: the substantial injury test.'"' Under
this test, any state seeking to prevent another from diverting water from an interstate
body through the doctrine of equitable apportionment must prove to the Court that the
diversion currently is causing and will continue to cause injury to that state's substantial
interest."5
161.
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Wyoming v. Colorado'
Wyoming v. Colorado,decided fourteen years after Kansas v. Colorado,is significant for two reasons. First, this case marks the first time the Court's application of the
equitable apportionment doctrine, as defined in Kansas v. Colorado,resulted in an actual allocation of an interstate water source.'" Second, both states followed a prior appropriation scheme."' Because both states followed the same water law doctrine, the
Court held that application of that doctrine to the states' interstate dispute was "eminently just and equitable to all concerned."'.' The Court granted an equitable apportionment decree to Wyoming, which under the doctrine of prior appropriation had the
senior water rights over the disputed Laramie River.' ° Integral to this decision was the
proposition that the Court should adjudicate disputes between states that follow similar
common law water schemes based closely on those water law schemes.
2. The East (1931)
Connecticut v. Massachusetts8
Adjudicated in 1931, Connecticut v. Massachusetts was the first Supreme Court
equitable apportionment case east of the Mississippi and the first between riparian
states.182 Here, Connecticut claimed that Massachusetts' desired diversion of the Connecticut River would cause Connecticut substantial injury by impairing, navigation and
irreparably harming agricultural interests.' 3 Although both states followed riparian law,
the Court backed away from the idea that state water law should hold so significant a
place in Supreme Court equitable apportionmentjurisprudence.' 8' Declining to strictly
abide by riparian law, the Court noted that for the purposes of the equitable apportionment doctrine, "federal, state and international law is to be considered and applied ...
as the exigencies of the particular case may require.""15 Ultimately, the Court determined that Connecticut had not established sufficient injury to warrant apportionment.'86 In doing so, the Court explained it would "not exert its extraordinary power to
control the conduct of one State at the suit of another, unless the threatened invasion87
of rights is of serious magnitude and established by clear and con mr'ncing evidence."'
Thus, the significance of Connecticut v. Massachusettslargely lies in the establishment
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of a clear and convincing standard required to satisfy the equitable apportionment substantial injury test.
NewJersey v. New York'
Only a few months ater the Connecticutv. Massachusettsdecision, the Court took
on NewJersey v.New York. New Jersey sought to enjoin New York from diverting the
Delaware River for use in New York City.'9 In support of an injunction, New Jersey
9
alleged that New York's diversion would "transgress its rights in many respects." Specifically, New Jersey asserted that the diversion
will increase the salinity of the lower part of the River and of Delaware Bay to
the injury of the oyster industry there. That it will injure the shad fisheries.
That it will do the same to the municipal water supply of the New Jersey towns
and cities on the River. That by lowering the level of the water it will injure
the cultivation of adjoining lands; and finally, that it will injuriously affect the
River for recreational purposes."'
In an opinion authored by Justice Oliver Wendell Holmes, the Court found that,
of those alleged transgressions, the effect on recreation, and "the increased salinity of
the River upon the oyster fisheries," were the most pertinent to showing substantial
injury. 9 These "transgressions" are notable as they relate to environmental concerns,
whereas the Court decided the previous apportionment cases primarily based on industrial, agricultural, and anthropogenic concerns. Ultimately, the Court found that the
amount of water New York sought to divert was "greater than New Jersey ought to
bear."'' Accordingly, the Court issued an injunction capping the amount of water New
York could divert from the river.' 1 Further, the injunction required a minimum flow
past New Jersey."' New York bore the burden to maintain the flow, and if it dropped
to a specified level, New York was required to release water from impounding reservoirs."
3. The Modem Doctrine (1932-Present)
Nebraska v. Wyoming'
In 1935 the Court backed even further away from the significance of state water
law to Supreme Court equitable apportionment law. In Nebraska v. Wyoming, Nebraska sought Supreme Court equitable apportionment of the North Platte River between itself, Wyoming, and Colorado. t" Holding that in this case equitable apportionment of the river was warranted, the Court concluded that,
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in determining whether one State is using, or threatening to use, more than its
equitable share of the benefits of aln] [interstate] stream, all of the factors
which create equities in favor of one state or the other must be weighed as of
the date when the controversy is mooted.'"
Thus, in Nebraska v. Wyoming the Court added a totality of circumstances test to equitable apportionmentjurisprudence. The Court explained that after a state establishes
substantial injury, for the Court to then determine whether that injury warrants equitable
apportionment, it would consider not only the litigating states' common law, but also
factors such as
physical and climatic conditions, the consumptive use of water in the several
sections of the river, the character and rate of return flows, the extent of established uses, the availability of storage water, the practical effect of wasteful uses
on downstream areas, the damage to upstream areas as compared to the benefits to downstream areas if a limitation is imposed on the former."
This is, of course, a non-exhaustive list. In determining what factors are important, in
each case the Court will analyze "the nature of the problem of apportionment and the
delicate adjustment of interests which must be made.""

Coloradov. New Mexico I"
The Court further broadened the equitable apportionment doctrine in adjudicating
a controversy over the Vermejo River between Colorado and New Mexico in 1982.
Colorado sought to reallocate water from the headwaters of the Vermejo River, which
New Mexico had fully appropriated. 3 Colorado had never before used Vermejo water
but proposed to use the diverted water for irrigation and various industrial and domestic
purposes." After a district court enjoined Colorado's planned diversion, Colorado
sought Supreme Court apportionment.""
" New Mexico argued that its users
As both states followed prior appropriation,
°
had fully appropriated the Vermejo and that any diversion by Colorado would substantially injure New Mexico's interest.' As such, New Mexico argued that the Court
should strictly apply the rule of priority to preclude Colorado from diverting any water. " ' To counter this argument, Colorado claimed that New Mexico could avoid injury
if it would only make an effort to conserve water. '
Although Colorado filed suit, the Court found that New Mexico, as the state seeking to enjoin diversion, would carry the initial burden to satisfy the substantial injury
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test."' In what amounted to an apparent softening of the substantial injury test, the
Court found that New Mexico could satisfy the injury test simply by proving that "any
diversion by Colorado, unless offset by New Mexico at its own expense, will necessarily
reduce the amount of water available to New Mexico users."" ' Having found that New
Mexico satisfied the substantial injury test, the Court explained that "[tihe burden ...
shifted to Colorado to establish that a diversion should nevertheless be permitted under
the principle of equitable apportionment."2 3 However, the Court ultimately remanded
the case, instructing the Special Master to conduct further research regarding the issue
between the states.14

Coloradov.New Mexico 11H2 '
The Supreme Court returned to the issue over the Vermejo in 1984. Litigating
under essentially the same issues, the Court ultimately denied Colorado's apportionment request.2' However, in doing so, the Court injected an important element into
equitable apportionment doctrinal law-that it "would be willing to sacrifice a comparatively inefficient lesfablished and existing] use for an idealized future use."2 17 Quoting

Colorado v. New Mexico I, the Court noted:
We recognize that the equities supporting the protection of existing economies
will usually be compelling.... Under some circumstances, however, the countervailing equities supporting a diversion for future use in one State may justify
the detriment to existing users in another State. This may be the case, for
example, where the state seeking a diversion demonstrates by clear and convincing evidence that the benefits of the diversion substantially outweigh the
harm that might result.2 '
Thus, Colorado, which had no established existing use of the Vermejo, could be
granted an apportionment decree if it could (i) establish an ideal future use, and (ii) show
by clear and convincing evidence that New Mexico's existing use was inefficient or unreasonable."9
Ultimately, Colorado failed to carry its burden." Colorado asserted that New Mexico's use of the Vermejo was wasteful and lacked any conservation initiatives; however,
the Court found that Colorado could not prove its assertion by clear and convincing
evidence."' Commenting on Colorado's failure, the Court noted that throughout the
proceedings Colorado had failed to specifically identify "conservation efforts that would
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preserve any of the Vermejo River water supply.""' Moreover, even if Colorado had
identified such efforts, New Mexico would be required to implement conservation
measures only if they were "financially and physically feasible."2 " New Mexico further
damaged Colorado's case by offering evidence that it was in the process of implementing significant conservation measures.' Lastly, the Court found it noteworthy that Colorado provided no evidence that Colorado itself had "undertaken reasonable steps to
minimize the amount of the diversion that Iwould] be required."'

Idaho ex rel. Evans v. Oregon
The latest equitable apportionment case from the West to reach the Supreme
Court seems likely to have a substantial impact on future apportionment litigation. In
the 1983 case, Idaho exrel.Evans v. Oregon, Idaho sought an equitable apportionment
decree of migrating fish on the Columbia-Snake River system.7 Though historically
the Court had only allocated water under the equitable apportionment doctrine, the
Court seemingly broadened the doctrine to cover most if not all natural resources
shared by states: "a State may not preserve solely for its own inhabitants natural resources located within its borders."m Characterizing the migrating fish at issue as a
"natural resource," the Court concluded that the natural resource of migrating fish was
"sufficiently similar" to water such that equitable apportionment was "an appropriate
mechanism for resolving allocative disputes." 2" Accordingly, Idaho was potentially entitled to an equitable share of the benefits provided by the fish of the Snake River System." ' Unfortunately, Idaho was unable to prove a real and substantial injury, and the
Court dismissed the action without prejudice. 3 '
The Supreme Court's equitable apportionment history makes clear that applica-.
tion of the doctrine is intensely fact-specific. However, case law has established some
universal basics of the doctrine. First, a state seeking to enjoin another from diversion
must show by clear and convincing evidence that its substantial interests-principally
those of senior water rights owniers-are being and will continue to be substantially injured." After a showing of substantial injury by the state seeking to enjoin, the burden
shifts to the state seeking to divert.2" The diverting state must then show by clear and
convincing evidence that, after balancing all relevant factors, the benefit to the diverting
state outweighs any harm to the existing users. 3' Some of the notable factors that the
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Court will consider include (i) states' common law doctrines;" (ii) states' established,
existing use of disputed natural resources;"" (iii) states' environmental, industrial, and
anthropogenic interests in the resources; 37 and (iv) the states' natural resource conservation policies.'

IV. APPLYING EQUITABLE APPORTIONMENT TO THE ACF BASIN
A. SUPREME COURT PROCEDURE
Procedurally, Florida, as the party seeking equitable apportionment of the ACF
Basin, is only at the beginning of the long process required to obtain an equitable apportionment decree. Beyond the plethora of issues that Special Master Lancaster must
resolve, one of the threshold issues likely to be of relevance at the outset of the litigation
is whether the Supreme Court should exercise original jurisdiction under Article III.'
Although the Court has granted Florida's Motion for Leave to File a Complaint, Georgia may still challenge the Supreme Court's exercise of original jurisdiction." For the
Supreme Court to exercise its original jurisdiction pursuant to Article III, Florida must
convince the Court that (i) the case is of sufficient dignity and seriousness and (ii) there
is no alternative forum that can offer relief.".'
In attacking the Court's exercise of original jurisdiction, Georgia has already argued, and will likely continue to argue, that Florida's action is premature because the
states have yet to exhaust all forums through which to seek relief. ' This assertion rests
primarily upon the fact that Florida has moved to petition the Court before the Corps
has finalized the Buford Project's updated Master Water Control Operating Manual.' 3
In theory, Florida and Georgia may yet achieve relief because the Corps' man-ual may
allocate water in a formula sufficient to appease both states.'" Although such a result
may seem unlikely, there is surely logic in Georgia's claim, especially in light of the
Solicitor General's brief advising the Court to refrain from taking action until completion of the Manual."
To counter this argument, Florida has already asserted in its Complaint that any
manual promulgated by the Corps concerns only the obligation of the agency's duties
under federal law and could not touch on the issue of allocating the water between the
states . " Further, Florida can point to the longevity of the dispute between the states,
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238. Id.
239. U.S. CONST. art. II,§ 2., cl.
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State-Party Cases, 82 Calif. L. Rev. 555, 566 n.36 (1994) ("The Court has long required parties
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241. Mississippi v. Louisiana, 506 U.S. 73, 77 (1992) (citing Illinois v. City of Milwaukee, 406
U.S. 91, 93 (1972)).
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243. See id. at l.
244. Seeid. at 20-21.
245. Brief for the United States as Amicus Curiae at 1, Florida v. Georgia, No. 142, Orig.
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including various attempts at negotiation, interstate compacts, and litigation, as evidence
that there truly is no forum that can settle this dispute." 7 Whether or not the Court
would consider the Corps' future manual as an alternate forum for the parties to seek
relief is unclear. On its face, a written manual does not seem to satisfy the intention
behind the Court's "alternate forum" standard;2U however, the manual arguably provides the parties a "forum" through which they may ultimately find relief. This will be
a difficult issue for the Court to decide.
Additionally, Georgia will surely assert that Florida cannot show sufficient seriousness to merit Supreme Court original jurisdiction, which should be "invoked sparingly."24 9 The Court has generally held that interstate water disputes are cases that fall
within the "sufficient seriousness" requirement."' Florida's claim that Georgia's use of
the ACF Basin will continue to cause injury to the Apalachicola region and the state in
general will likely satisfy the Court that the case is of sufficient seriousness and dignity.
Note, however, that while there is a commonality, the "sufficient seriousness" requirement is separate from the substantial injury requirement under the equitable apportionment doctrine." Thus, even if Florida can show the case is of sufficient seriousness,
Georgia may still argue that Florida has not been substantially injured and does not
deserve an equitable apportionment decree.
One of the more potent arguments Georgia can make in arguing that the Court
should not exercise original jurisdiction is that the Corps is an indispensable party to
the litigation." As an indispensable party, the Corps-a federal agency-could likely
assert sovereign immunity, and unless the Corps waived said immunity the Court would
be forced to dismiss the case in the Corps' absence." Supporting the Corps' status as
an indispensable party, Georgia can point to the Corps' significant involvement in all
aspects of the Tri-State Water dispute."4 More importantly, as Georgia notes in its
Response in Opposition: "[nmo water flows from Georgia into the Apalachicola unless
and until the Corps releases it from Woodruff Dam. Thus, as a practical matter, the
Corps must be involved in any adjudication of Florida's claim, since any resolution of
that claim will need to be implemented by the Corps."' In response, Florida will likely
assert that any decision by the Corps is limited by the scope of their statutory authority
to control the federal dams, and that the heart of the dispute between Florida and Geor-

247. See supraPart 11.
248. Mississippi v. Louisiana, 506 U.S. 73, 77 (1992).
249. See Ga. Brief, supm note 122, at 13 (quoting Illinois v. City of Milwaukee, 406 U.S. 91,
93 (1972)).
250. Grant, supra note 147, at 405.
251. Seeid. at412.
252. See Ga. Brief, iupranote 122, at 3-4.
253. Grant, supra note 147, at 404; see also Arizona v. California, 298 U.S. 558, 571-72
(1936). Grant explains:
Although Congress has given blanket statutory consent for joinder of the United States
as a defendant in certain kinds of water disputes, it has not done so for equitable apportionment suits between states. Therefore, if federal interests make the United States
an indispensable party to an apportionment suit and if it does not elect to intervene,
the Court must dismiss the suit.
Grant, supra note 147, at 408 (footnotes removed).
254. See Ga. Brief, supra note 122, at 3-4.
255. Id. at 18.
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gia concerns the water allocation between the states, regardless of the operating standards of any dam.' However, even if Georgia can establish that the Corps is an indispensable party, the United States may simply consent to joinder, allowing the case to
proceed."
The success of any challenges to the Court's original jurisdiction is unclear. A
majority of the decision to either exercise jurisdiction or not would seem to fall on the
Corps and its involvement in the suit.
B. GETTING TO THE SUPREME COURT
For the purposes of this paper, we will assume that any challenge to the Supreme
Court's original jurisdiction is dismissed and that the Court has chosen to adjudicate the
dispute under the equitable apportionment doctrine. Florida, as the state seeking to
enjoin diversion, should then bear the initial burden to show injury substantial enough
to warrant consideration of an equitable apportionment. " To carry this burden, Florida
must prove to the Court by clear and convincing evidence that Georgia's water diversion
from the ACF Basin is causing, and will continue to cause, injury to Florida's substantial
interest.25
Early case law indicated that the substantial injury test limits equitable apportionment only to those cases where invasion was of "a serious magnitude."" However, in
Colorado v. New Mexico 11, the Court seemed to soften the standard when it found
that "New Mexico [hadl met its initial burden of showing 'real or substantial injury"'
simply by showing that "'any diversion by Colorado, unless offset by New Mexico at its
own expense, [wouldl necessarily reduce the amount of water available to New Mexico
users.' ' 6' If the Court holds Florida to the substantial injury test as outlined in Colorado
v. New Mexico I, it seems likely that the state would pass the test. Florida need only
show that "'any diversion by [Georgia], unless offset by [Florida] at its own expense,
[would] necessarily reduce the amount of water available to [Florida] users.
Even if the Court requires a heavier burden to prove substantial injury than in Colorado v. NewMexico I, Florida may still be able to shoulder the burden. In its Complaint, Florida asserted that Georgia's ACF Basin consumption has caused, and will
continue to cause, Florida irreparable economic, environmental, and socioeconomic
harm by diminishing freshwater flow to the Apalachicola Bay." As evidence of this
harm, Florida may only need to point to the recent collapse of the Apalachicola Bay
oyster fishery. Historically, the Apalachicola ecosystem provided one of the most productive oyster fisheries in the Gulf region.' The freshwater from the Apalachicola
River, fed by ACF Basin water, created an ideal estuarine environment for oysters: low
salinity and high nutrients.'
However, reduced freshwater flow from the ACF Basin

256. Fl. Brief, supra note 113, at 4.
257. See Grant, supranote 147, at 408.
258. Colorado v. NewMexico 1, 459 U.S. 176, 187 n.13 (1982).
259. Idaho exrel. Evans v. Oregon, 462 U.S. 1017, 1027 (1983).
260. See, e.g., Connecticut v. Massachusetts, 282 U.S. 660, 669, 674 (1931) (dismissing Connecticut's bill of complaint without prejudice for failure to show that its substantial interest had
been or would be injured by Massachusetts' diversion of the Connecticut River).
261. Colorado v. New Mexico II, 467 U.S. 310, 317 (1984) (alteration and emphasis in original) (quoting Colorado v. NewMexico , 459 U.S. at 187 n.13).
262. Id. (third alteration in original).
263. Fl. Complaint, supra note 114, at 15-21.
264. Id. at 12.
265. Fl. Brief, supra note 113, app. at 37 (declaration of Paul A. Montagna, Ph.D.).
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into the Apalachicola Bay has modified the estuary into a high salinity, low nutrient
environment." As a result, oysters and various other estuarine species have suffered
adverse effects." 7
Before the freshwater flow to the bay diminished, Apalachicola oysters accounted
for upwards of "12 percent of the nation's harvest of Eastern Oysters,"' and represented a nearly seventy million dollar industry each year. 69 However, 2012 oyster production in the Apalachicola region was at a twenty-year low, "resultling] in the U.S.
Department of Commerce land NOAAI declaring [Apalachicola oystersl a commercial
fishery failure."2" As the declaration attests, "Ithe surrounding economy suffered se271
vere contraction" and has yet to recover.
Note, however, that the oysters' importance is not limited to commercial value.
Oyster habitats produce important ecosystem services such as "sediment stabilization,
erosion control, shoreline protection, storm surge absorption, critical habitat for other
27
estuarine species, and water quality enhancement by particle and nutrient removal." 1
It follows that oyster habitat loss could have extremely detrimental consequences on the
rest of the Apalachicola ecosystem and environment.
Though the harm to Apalachicola's oyster fishery may represent the most compelling evidence that Florida has suffered real and substantial harm, the damage to the
industry is by no means Florida's only injury resulting from reduced flow into the state.
In its Complaint and Brief, Florida claimed that the change in the bay has resulted in
harm (i) to other important fisheries such as shrimp, crab, and finfish; (ii) to the bay's
tourist and recreational industry; (iii) to other wildlife and their habitat; and (iv) to the
unique socio-cultural community of the region. 72
Georgia's Answer will surely assert that Florida cannot pass the substantial injury
test. In doing so, Georgia will presumably stand by and bolster those arguments made
in its Response in Opposition to Florida's Motion for Leave, many of which the Solicitor General supported. " For instance, Georgia has continued to assert that Florida
mischaracterized the evidence used to support its claim and that the facts actually show
that Florida has not suffered any injury "plausibly connected" to actions by Georgia. 5
Georgia will claim that any harm suffered in the Apalachicola Bay is due to fishery
mismanagement and natural climactic occurrences, not Georgia's freshwater use. 76
This argument may carry weight, as Georgia returns "roughly 70%" of the water it uses
from the ACF Basin to downstream users.2" Georgia is also likely to attack Florida's
claim that Georgia is responsible for the recent collapse of the Apalachicola oyster industry. " Florida seeks to reduce Georgia water usage to 1992 levels; however, this date
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274. See Brief of the United States as Amicus Curiae at 22-23, Florida v. Georgia, No. 142,
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seems to have no rational relation to low oyster harvests in the past decade. 9 Noting
that Florida must show substantial injury by clear and convincing evidence, Georgia has
already asserted in its Response in Opposition that,"Florida's attempts to attribute the
2012-2013 low oyster harvest to Georgia's upstream water usage do not even cross the
line between possibility and plausibility necessary for an ordinary complaint filed in
district court," and should be dismissed.'
Throughout equitable apportionment case law, the Supreme Court has held that
harm to economic, environmental, and socioeconomic interests may warrant Supreme
Court equitable apportionment adjudication. 8 ' If Florida can provide sufficient evidence to support the assertions put forward in its Complaint and Brief, it seems likely
that the Court will find Florida satisfied the substantial injury test. However, Georgia
can poke significant holes in Florida's case that Florida must carefully plug before the
Court will exercise its original jurisdiction.
C. BALANCING THE FACTORS
If the Supreme Court decides that the Tri-State Dispute warrants apportionment,
it would be the Court's first major equitable apportionment case in decades. 8 Assuming the Court finds that Florida can show substantial injury, equitable apportionment
case law indicates that the Court would proceed to weigh and balance "all the factors
which create equities in favor of one State or the other.". Because the equitable apportionment doctrine application tends to be intensely fact-specific, the factors the
Court would consider would be unique to this ACF Basin dispute. Analyzing "all the
factors which create equities in favor of one State or the other" is beyond the scope of
this paper. However, equitable apportionment case law has established relevant factors:
(i) the states' water laws," ' (ii)the states' existing and planned water uses, " (iii) the likely
damage to either state if changes in allocation occur, 1 (iv) the extent to which reasonable conservation measures have been and could be employed to reduce potential damage,8 and (v) the potential environmental implications of allocation. " These factors
are considered in more detail below.
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1. The Water Laws of the States
The Supreme Court has established that, while important, the water law of the
litigating states is only one of many factors to consider in equitable apportionment jurisprudence." Georgia follows a form of riparian law." In contrast, Florida follows what
could be called a hybrid system of water rights, "which blends the 'reasonable use' riparian system with elements of prior appropriation."" The Supreme Court has yet to
adjudicate an equitable apportionment decision with a hybrid state. Moreover, all recent equitable apportionment decisions have involved states with the same, if not substantially similar, water law schemes."m It follows that accepting a case involving a hybrid
state and a riparian state would present a novel question to the Court.
Whether the Court characterizes Florida's water law as a new hybrid system or
focuses more on the riparian aspects may affect the Court's final decision. On the one
hand, Florida law seems to indicate that the state abides by the hybrid doctrine," and
perhaps the Court should respect the hybrid form as such. On the other hand, the
Court may find it significant that Florida's hybrid system does not "place as much emphasis on priority in time as does the western model of prior appropriation." 4 Furthermore, neither Florida's Complaint nor its Brief assert the state's right to the ACF Basin's
water based on prior appropriation; rather, the Complaint and Brief seem to invoke
riparian law's focus on reasonable use.' If the Court characterizes Florida's law as a
hybrid doctrine, the effect on the equitable apportionment analysis is unclear. However, if the Court characterizes Florida as a riparian state, Supreme Court case law may
indicate the significance placed on Georgia and Florida's water law doctrines relative to
apportionment.
Historically, the Court has developed equitable apportionment in relation to prior
appropriation states more than those states with riparian water systems; the explanation
for this is twofold. First, the Court has simply presided over more cases involving prior

289. Colorado v. New Mexico , 459 U.S. at 183-84 ("The laws of the contending states concerning intrastate water disputes are an important consideration governing equitable apportionment.... But state law is not controlling.").
290. Stephenson, supra note 139, at 92.
291. Id. A detailed analysis of Florida's hybrid water law system is beyond the scope of this
paper, but as explained by Dustin Stephenson:
[glenerally, hybrid systems recognize riparian rights, while also implementing an administrative permit mechanism for new demands placed on water resources.... In
Florida, new permit applicants must meet a three-prong test to be granted a water use
permit: the use must be defined as a reasonable beneficial use, the use must not adversely affect other riparian users, and the use must be consistent with the public interest.
Id. It is noteworthy, however, that hybrid systems tend not to "place as much emphasis on priority
in time as does the western model of prior appropriation." Id.
292. The last major equitable apportionment case between states with significantly different
common law water schemes was also the first major equitable apportionment case: Kansas v.
Colorado, 206 U.S. 46 (1907). Since this case-decided in 1907--the doctrine has gone through
significant changes as outlined above. See supra Part III.C.
293. See generally Frank E. Maloney et al., f oidas "ReasonableBeneficial" Water Use
Standard:Have Eastand West Met?, 31 U. FRA. L. REv. 253 (1979) (surveying Florida's hybrid
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295. See, e.g., Fl. Brief, supranote 113, at 14 (invoking Florida's right to a fair distribution of
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appropriation states than riparian states.' Secondly, riparian law's focus on reasonable
use harmonizes well with equitable apportionment's doctrinal goal of equitizing benefits, meaning the Court is seldom called upon to analyze riparian equitable apportionment.
If the Court determines that Florida follows riparian law, the case of NewJersey v.
New York, could provide guidance on how the Court should rde."' In NewJersey v.
New York, a case between two riparian states, the Court found that New York could
not divert water from the Delaware River over a specified amount because it would
interfere with NewJersey's reasonable river use. 8 Commentators have described New
Jersey v. New York as a "rather straightforward application of riparian law."" Florida
likely has a valid argument that Georgia's diversions have interfered and will continue
to interfere with Florida's reasonable ACF Basin water use. If the ACF Court follows
NewJersey v.New Yorks logic by adhering closely to riparian-law, then Florida would
likely be entitled to equitable apportionment.' Of course, Florida needs to prove causation, correlation, and harm before it could obtain apportionment."'
Whether or not Florida asserts its rights by prior apportionment, riparian law, or a
hybrid of both, it is likely that Florida and Georgia's water law doctrines will be important, but not determinative factors in the case. As the Court has explained multiple
times, the states' water law doctrines are not controlling, rather, "the effort always is to
secure an equitable apportionment without quibbling over formulas."" °
2. The Existence of Established Use
Fundamental to all equitable apportionment case law is the balance between the
benefit gained by the state diverting natural resources and the detriment suffered by the
state losing natural resources."*' Here, both Florida and Georgia can make a compelling
case that each state's existing ACF Basin water use is well established and deserves protection.
Florida will likely assert that the state has long utilized ACF Basin waters to the
benefit of the Apalachicola Bay. As noted in Florida's Brief, "[slettlers established the
port City of Apalachicola in the early nineteenth century. The economy and way of life
those early settlers created has flourished for generations and has always depended on
the environmental health of the River and Bay."3° ' Inherent in Florida's desire to protect existing economic use of the bay is the state's interest in preserving the Apalachicola
environment and ecosystem. Though the Court previously found that existing environmental use warrants protection," itis unclear just how much weight the Court would
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299. Dellapenna, supra note 140, at 887; Lathrop, supra note 84, at 897; Natasha Meruelo,
Considenlnga Cooperative Water ManagementApproach i Resolving the Apalachicola-Chattahoochee-Hint River Basin Water War,18 FORDHAM ENVTL. L. REv. 335,355 (2007).
300. See NewJersey,283 U.S. at 343.
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provide Florida's environmental interests. Those interests include (i) protecting various
endangered species,"" (ii) maintaining federally protected conservation reserves, 7 and
(iii) protecting the unique ecosystem in general. An equitable apportionment case between Florida and Georgia "would be the first major interstate apportionment case the
Court has entertained in the age of mature environmental statutory law."" 8 As the importance of environmental consciousness grows, some commenters argue that the
Court ought to provide more weight to states' existing environmental use.'
Conversely, Georgia will likely assert that Florida cannot show sufficient existing
use; as Georgia notes in its Response in Opposition: "Florida does not claim that its
citizens are being deprived of water for drinking, domestic, agricultural, or other consumptive uses. ""' ° On the other hand, Georgia municipalities have depended on the
ACF Basin's water supply since state establishment. Georgia describes the issue between the states as "man vs. mussels," " and it will surely emphasize its interest in supplying potable water to its residents.' Georgia is most likely to stress the dire need for
anthropogenic water supply throughout the state, especially in Atlanta, which continues
to grow at a swift rate."3 Failure to supply enough river water to Atlanta could result in
the city's economic stagnation. " ' As one of the largest and most productive cities in the
nation, Atlanta's injury could potentially cause a ripple effect felt throughout the entire
southeastern region, if not the country." ' Georgia can also point to the Eleventh Circuit's holding that water supply was an authorized purpose of the Buford Project as
further support that Georgia's existing ACF Basin use warrants protection.' °
Ultimately, the Court must determine whether Florida's economic, environmental,
and ecological interests are comparable to Georgia's interest in supplying water to its
residents. While the Court's holding in New Jersey v. New York seemed to indicate
that environmental interests warrant equitable apportionment protection,' 7 the facts of

oyster populations).
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that case did not require the Court to balance environmental interests of one state with
another state's interest in supplying potable water to its residents.
3. Conservation
In Colorado v. New Mexico I, the Court explained that conservation should factor
into future equitable apportionment case law: "We have invoked equitable apportionment not only to require the reasonable efficient use of water, but also to impose on
States an affirmative duty to take reasonable steps to conserve and augment the water
supply of an interstate stream.". 8 Declaring its right to Vermejo River water, Colorado
asserted that New Mexico could offset any harms from the diversion through conservation measures." 9 As a result, the Court held in Colorado v. New Mexico Ithat if Colorado could prove that conservation measures could offset the harm to New Mexico by
clear and convincing evidence, equitable apportionment may be warranted."'
Ultimately, Colorado was unable to shoulder the burden put forth by the Court." '
As such, it is unclear exactly how a state could carry the burden to show that conservation can offset harm from diversion. However, the Court did provide a list of Colorado's failures it found notable: (i) failure to provide evidence that it had taken
reason33
able steps to minimize the amount of water required in its planned diversion;
(ii) inability to prove that New Mexico's conservation measures were inefficient;33 and
(iii) inability to identify financially and physically feasible conservation efforts that New
Mexico could apply to preserve water supply. ' From these failures, it is possible to
speculate just how conservation would factor into the equitable apportionment of the
ACF Basin.
First, it is important to note that in Colorado v. New Mexico I, Colorado asserted
that conservation measures could offset harm to New Mexico."'5 In Georgia's Response
in Opposition to Florida's Motion, the state only indirectly mentions conservation issues, and as such, it is unclear exactly how conservation will factor into the potential
equitable apportionment case. Georgia may be wise to bring the conservation issue to
the Court. As the state seeking diversion, proving adequate conservation measures can
provide Georgia with a method to convince the Court that the diversion benefit substantially outweighs the harm to Florida.3 On the other hand, Georgia may want to
avoid the conservation issue all together, as the state, and Atlanta especially, will likely
need to increase water usage in the near future. 7 Ultimately, conservation is likely to
be a relevant factor whether or not Georgia brings this factor to the Court's attention.
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The Court held in Colorado v. New Meico Ithat it would not protect waste or inefficient water use."' Further, Florida attacked Georgia's inefficient water usage in its Complaint and Brief, likely indicating that conservation will be an important aspect in the
dispute.3 '2
In its Complaint and Brief, Florida attacked Georgia for its "massive and unchecked storage and consumption" of water."' Spec ifically, Florida pointed to Georgia's massive 360 mgd withdrawal from the Chattahoochee River for industrial and municipal purposes alone." Though a portion of the withdrawal supplies Atlanta and
other cities with drinking water, Florida notes that other uses include car washes, lawn
watering, and supply for paper mills, water parks, golf courses, and other recreational
purposes.3" Florida also asserted that Atlanta's "lost or unaccounted for water"-water
lost to transmission and conveyance-exceeds national standards.'
What's more, by
Georgia's own projections, municipal and industrial water supply needs could double
by 2040, exceeding 705 nigd."'s Note also that Georgia's cities are not the only ACF
Basin water consumers: current estimates measure that for agricultural purposes, Georgia "allows 879 square miles to be irrigated with the Flint River water."'
If Georgia is to convince the Court that adequate conservation measures exist that
can protect the ACF Basin, it must prove this proposition by clear and convincing evidence."" In its Response, Georgia has already attacked much of Florida's claim that
Georgia uses an exorbitant amount of ACF Basin water. Georgia accused Florida of
misusing information,"3 alleging that Florida had failed to include key factors in its Complaint and Brief." For example, Florida claims that Georgia's use of over 360 mgd of
ACF water is excessive; however, this fails to take into account that Georgia returns
some seventy percent of that water for use downstream. 9 Similarly, Florida's analysis
of Georgia's projected withdrawal of over 705 mgd by 2040 fails to take into account
that those same projections estimated a return of seventy-eight percent (or 550 mgd) to
downstream users."'
Moreover, Georgia can point to various initiatives and projects in recent years that
seem to indicate an increased emphasis on the importance of conservation throughout
the state."' For instance, in June 2010 the governor signed the Georgia Water Stewardship Act of 2010 into law." Georgia promulgated this Act just after a severe 2009
drought ended, and its purpose was "to demonstrate Georgia's deep commitment to
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ATLAN'A REG'L COMM'N (July 18, 2013), http://www.alantaregional.com/about-us/news-press/
press-releases/facts-about-water-use-in-georgia-and-metro-adanta.
342. 2010 Ga. Laws 732, 732-45 (enacting S.B. 370, 150th Gen. Assemb., 2009-2010 Reg.
Sess.).
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the conservation of critical freshwater supplies." " ' Among other things, the act (i) requires high efficiency plumbing in all new residential and commercial construction;
(ii) created the Joint Committee on Water Supply to study new opportunities for enhancing water supply; and (iii) requires public water systems to conduct annual water
loss audits. " In 2011 Georgia also invested three hundred million dollars in the Govemor's Water Supply Program, designed to fund critical and cost effective water supply
projects." Georgia will likely claim that efforts such as these have reduced the water
amount it has used from the ACF Basin in recent years. There is also evidence that per
capita water use in metro Atlanta and the surrounding counties has decreased in recent
years."' A 2011 study conducted by the Metropolitan North Georgia Water Planning
District found that although Georgia's population continues to increase, "[i ndividual
7
water use dropped from about 149 gallons per day in 2000 to 102 gallons in 2009.""'
Even if Georgia can prove the effectiveness of its conservation initiatives, a major
obstacle in its way is Florida's impressive conservation track record, which should factor
into the Court's conservation analysis."" Florida has long been a "national frontrunner
'
in reclaiming water I... reusling] more water than any other state. "" In 2010 alone,
"Florida conserved more than 121 billion gallons of fresh potable quality water and
replenished more than 80 billion gallons of recycled water back into aquifers as a result
of water reuse."" ° Further, Florida arguably has no duty to conserve water from the
ACF Basin. Florida does not seek to divert water, it only wants a more natural flow
restored to the Apalachicola River and Bay. Thus, Florida's water demand stems from
its natural environment and ecosystems needs, not anthropogenic water supply.
Another hurdle that Georgia, and Atlanta specifically, must overcome is the unfortunate truth that Atlanta is simply a city situated without a sufficient water source.3' In
fact, Metropolitan Atlanta has the smallest watershed of any major metropolitan area in
the United States." Only about one thousand square miles of land lie in the watershed
above Lake Lanier to capture the rainwater and send it downstream.a If Atlanta continues to grow, it would seem that no amount of conservation could prevent harm to
states south of Georgia that depend on the basin's water.
At present, the conservation factor likely weighs in Florida's favor. There does not
seem to be any way that Georgia can show that Florida's current conservation measures

343. Brian Kiepper & Jason Evans, 2010 Geogia Water Stewardship Act, UNIV. OF GA.
COLL. OF AGRIC. AND ENvTL. SC. (May 2010), available at http://www.caes.uga.edu/unit/occs/
resources/water/pdf/Georgia-Water-Stewardship-Act.pdf.
344. Id.
345. Lauren Joy, Tne for Georgia to Reconimit to Water Conservationand Regional Plans,
SAPORTA REPORT (Feb. 24, 2013, 1:55 PM), http://saportareport.com/blog/2013/02/time-forgeorgia-to-recommit-to-water-conservation-and-regional-plans/.
346. Less Water Use il Atlanta amid Georgia's Water Wars with Alabama, Florida,AL.com
(Oct. 19, 2013), http://blog.al.com/wire/2013/10/less_water use in atlanta_amid.html.
347. Id.; see, e.g., Trimble, supranote 341.
348. See Colorado v. NewMexico II, 467 U.S. 310,314 (1984).
349. PGillespiel, Florida Celebrates Water Reuse Week May 19-25, DEP NEwS (May 17,
2013), http://depnewsroom.wordpress.con/2013/05/17/florida-celebrates-water-reuse-weekmay- 19-25/.
350. Id.
351. See 10 Facts About the Chattahoochee River, CHATAHOOCHEE RIVERKEEPER,
http://wvxw.chattahoochee.org/river-facts.php (last visited Oct. 2, 2014).
352. Id.
353. Recreation, CHFArTAHOOCHEE RIVERKEEPER, http://www.chattahoochee.org/recreation.php (last visited Sept. 27, 2014).
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are unreasonable or inefficient. Though Georgia has recently implemented various
conservation initiatives, it is unclear how the Court would view the significance of the
steps taken. Further, the Court may simply find that Georgia's efforts are too little and
too late to compensate for the existing harm Florida has suffered as a result of Georgia's
previous water usage.
Though the conservation factor likely weighs in Florida's favor, it is important to
note that Colorado v.New Mexico Iand Iland the potential suit between Florida and
Georgia are distinguishable in two important ways. First, Colorado v. New Mexico I
and II involved two prior appropriation states," whereas the current case involves a
riparian and a hybrid state. Second, in Colorado v. New Mexico I and II, the state
seeking to divert water sought equitable apportionment,"' whereas in the current dispute
the state seeking to enjoin diversion seeks equitable apportionment. These differences
are important because Colorado's failure to prove adequate conservation measures essentially doomed its case. ' Under prior appropriation law, Colorado had no right to
the water it sought to divert, and when Colorado was unable to show that conservation
could offset the harm to the senior user New Mexico, the court dismissed the case.""
However, in the ACF dispute there is no argument that Georgia is entitled to at least
some portion of the ACF Basin's water. Further, Georgia is not the petitioning state
here. Thus, if the Court finds that the conservation issue tips in Florida's favor, it would
not likely dismiss the case.

4. Relevance of the'Tri-State Water Wars History
If the Court were to preside over the equitable apportionment between the states,
it is unlikely that the twenty-year procedural history surrounding the Tri-State Water
Wars would go unnoticed. 8 While a complete historical recapitulation is unnecessary
here, two procedural elements are highly likely to be relevant: (i) the ACF Compact's
failure and (ii) the Eleventh Circuit's decision in In re MDL-1824 Ti-State Water

Rights Litgation.
Frankly, the ACF Compact may have been doomed from the start, as it required
unanimous consent on an allocation formula between all parties. " However, both Florida and Georgia will point fingers and claim that the other was primarily responsible for
the compact's failure. Georgia will likely claim that it attempted in good faith to address
Florida's economic, environmental, and ecological concerns by offering to establish a
minimum flow to the Apalachicola River." Florida rejected Georgia's proposal, which
came just before the compact dissolved, after which Florida subsequently dropped out
of negotiations and made its first threat to bring the issue to the Supreme Court."
Florida, on the other hand, will likely assert that the compact negotiations were
compromised "Idjue in large part to ... secret negotiations between the Corps and
Georgia concerning issues Florida had reason to believe would be addressed in good
faith solely within the ACF Compact negotiations." ' Moreover, Florida can assert that

354.
355.
356.
357.
358.
359.
360.
361.
362.

Colorado v. New Mexico 1459 U.S. 176, 183 (1982).
Id. at 177.
Colorado r.NewMexico II, 467 U.S. 310, 321 (1984).
Id. at 324.
See supra Part 11.
Apalachicola-Chattahoochee-Flint River Basin Compact, supra note 61.
Grant, supra note 147, at 402.
Id. at 402-03.
Apalaclcola-Chattahoochee-FlintRiver System (A CI) Timehne ofAction As ofJuly 27,
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it was within its right to reject the minimum flow proposal, as the state has been firm in
its demand for a natural flow down to the Apalachicola Bay.' Exactly how the Court
would factor the failed compact into the equitable apportionment analysis is unclear.
However, if the Court were to find that one state was unreasonable in refusing to negotiate or even acted in bad faith while negotiating, it may weigh negatively against that
party.
Despite the failed compact, Georgia will surely assert that the Eleventh Circuit's In
re MDL-1824 Ti-State Water Raghts Litigation decision firmly cemented the state's
right to use water from Lake Lanier and the Chattahoochee River."" Because the Eleventh Circuit found that water supply was an authorized purpose of the Buford Project,
Georgia will likely argue that it has every right to that project's water.' To counter this
argument, Florida has already asserted in its Complaint that the litigation did not touch
on the issue of allocating the water between the states; rather, the litigation was concerned with the Corps' various obligations under federal statute."'6 Thus, Florida explained, "Itihe [Eleventh Circuiti litigation did not, and could not, address the fundamental problem facing Florida-Georgia's ever-increasing storage and use of water that
has historically nourished the Apalachicola Region." 7 Further, Florida can point to the
fact that both courts in the MDL case failed to address any and all "phase two" environmental issues at stake.w
In reality, the Tri-State Water Wars litigation has not reached a conclusion, as the
Corps is still in the process of researching the proper water amount that it can supply
to Georgia." How will the Eleventh Circuit's holding affect equitable apportionment
law? Perhaps the Court will find that the Eleventh Circuit's ruling weighs in Georgia's
favor. Taken to its logical conclusion, the decision indicates that the water Georgia
seeks to divert is contained in a project, an authorized purpose of which is to supply
Georgia with water. Contrarily, the opinion left a great deal of discretion to the Corps
to determine how much water could be and should be supplied to Georgia, and the
Corps is a good ways away from coming to a final decision.
V. CONCLUSION
So who wins? At this stage, it is simply impossible to predict a "winner" in a potential equitable apportionment suit between the states. Superficially, many factors the
Court has historically considered important seem to weigh in Florida's favor. The decrease in freshwater flow to the Apalachicola Bay seems to have injured Florida and this
injury seems at some level to stem from Georgia's interference with Florida's reasonable
use of the ACF Basin. Further, Georgia's water usage and conservation policies, although recently improving, may not be enough to offset the harm Florida has already
2009, FL. DEP'T OF ENVTL. PROT., http://wv.dep.state.fl.us/mainpage/acf/timeline.htm

(last vis-

ited Sept. 27, 2014).

363. Grant, supranote 147, at 402.
364. In re MDL-1824 Tri-State Water. Rights Litig., 644 F.3d 1160, 1192 (1 th Cir. 2011);
Ga. Brief, supra note 122, at 2.
365. In re MDL-1 824 Tri-State Water Rights Lifig., 644 F.3d at 1192.
366. Fl. Complaint, supra note 114, at 4.
367. Id.
368. See id.
369. See Memorandum from Earl Stockdale, Deputy Gen. Counsel of Dep't of the Army on
Auth. to Provide Muni. and Indus. Water Supply from Buford Dam/Lake Lanier Project, Georgia to U.S. Army Corps of Eng'rs Chief of Eng'rs (June 25, 2012) (on file vith author); see also
Brief for the United States as Amicus Curiae at 22-23, Florida v. Georgia, No. 142, Orig. (U.S.
filed Sept. 18 2014).
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experienced due to lack of water. However, the Tri-State litigation history may weigh
in Georgia's favor. The Court may also find Georgia's "Man v. Mussel" position perisuasive.
Perhaps a more important question than who will win is whether anyone can truly
win. Florida seeks flow levels at least equivalent to those in 1992 to help revitalize the
injured Apalachicola region. Georgia wants a yet unspecified amount of water to keep
its citizens hydrated and its state afloat. Meanwhile, Alabama will surely assert its right
to water from the basin. Clearly there is insufficient water to keep all parties happybut what if there is not enough water to keep anybody happy?
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I. INTRODUCTION: THE INTERNATIONAL SIGNIFICANCE OF THE
COLORADO RIVER
The American Southwest has been called "the greatest hydraulic society
ever built in history."' At its geological, economic, and political epicenter lies
the 1450-mile-long Colorado River ("Colorado River" or "River"), which provides water to nearly forty million people, irrigates five and a half million acres
of land, and flows through dozens of large hydropower and storage dams.' Its
waters also support significant portions of nine US and Mexican states, twentytwo federally-recognized Indian tribes, seven National Wildlife Refuges, four
National Recreation Areas, eleven US National Parks, and an internationally
recognized Biosphere Reserve in Mexico.' Areas supported by tie River's waters produce nearly nineteen percent of US gross domestic product;' some fifteen percent of US crop production and thirteen percent of US livestock production also originates in this region.'
The River has also been aptly described as "the most legislated, most debated, mad most litigated river in the entire world,"' supporting a voluminous set
of treaties, interstate compacts, laws, regulations, court decisions and decrees,
agreements, and contracts that collectively are kno n to its managers and practitioners as the "Law of the River." For better and for worse, the unprecedented
development of the Colorado River paved the way for subsequent federal projects, such as Grand Coulee Dam, Bonneville Dam, and the Tennessee Valley
Project on rivers across the United States, and was a model for other international river basin development. The River's Hoover Dam, which retains Lake
Mead outside of Las Vegas, Nevada, was the very first of an estimated forty-five
thousand large danms (over fifteen meters in height or approximately five stories)
now in operation worldwide.'
In addition to providing the engineering blueprints for large dams and other
major public water infrastructure worldwide, international and domestic tensions over water sharing in the Colorado River Basin ("Colorado River Basin"
or "River Basin" or "Basin") and the greater American West have shaped and

1. STEPIIEN C. MCCAFFREY, [HE LA\v OF INTERNATIONAl WATERCOURSES 13 (2nd ed.
2007); DONALD VORSTER, RIVERS OF EMIIRE: VATER, ARIDITY, AND THE GRowri-I OF THE

AMERICAN WEST 276 (1985).
2. BUREAU OF RECLAMATION, U.S. DEP'T OF THE INTERIOR, COLORADO RIVER BASIN
WATER SUPPLY AND DEMAND STUDY 3 (Dec. 2012) [hereinafter COLORADO RIVER BASIN
WATER SUPPLY1, ai'aila)leathttp://w'.v.usl)r.go\/lc/region/pr6granms/crbstudy/finalrepor/Exec-

utive%20Summaiy/CRBSExecutive-SunmmaryFINAL.pdf,

see also The Colorado Rivei;

NAT'L GEOGRAPHIC, http://enironment.nafionalgeographic.com/environnient/fresh
water/change-the-course/colorado-river-malp/ (last visited Nov. 3, 2014).
3. COLORADO RIVER BASIN WATER SUPPLY, sup;a note 2, at 3.
4. Andrew Maddocks & Paul Reid, 4orld's 18 Aost Water-Stressed Riveis, VORLD RES.
INST. (Mar. 20, 2014), http://u-v.wri.org/blog/2014/03/world%E2%80%99s- 18-most water-stressed-rivers.
5. Agriculture, COLO. RIVER WATER USERS ASS'N, http://wwv-.crwua.org/colorado-river/
uses/agriculture (last visited Nov. 22, 2014).
6. MARK REISNER, CADILLAc DESERT: THE AMERICAN W\EST AND rrs DISAPPEARING
\VATER 120 (rev. ed., Penguin Books 1993) (1986); see also McCAFFREY, supra note 1, at 13.
7. MCCAFFREY, suplra note 1, at 13.
8. JAMES LAWRENCE POWELL, DEAD POOL: LkKE POWELL, GLOBAL WVARMING, AND THE
Ft _tURE OF WATER INTIIE W¥EST 6 (2008).
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continue to shape many aspects of modern international water law and river
basin development. From the early days of the now-discredited "Harmon Doctrine". to the contemporary principles of "equitable utilization,"" numerous key
principles of international water law arose in the American West as water users,
states, and countries allocated water to facilitate settlement and economic
growth.'
Given its iconic importance, both in the American West and at large, the
River has also been the focus of intense criticism as an exanple of "unsustainable" river development that sets a poor model for other water-scarce regions to
follow." In the words of two scholars, "Itihe tremendous challenge for the
American west [sic], parts of which use far more than the renewable yield [of
water], is to overcome legal, attitudinal, and administrative barriers to effective
water use under conditions of scarcity."" In light of the environmental consequences of the River's development-which has altered more than ninety-eight
percent of the River's natural riparian areas in the Lower Basin, dried out the
River's natural delta, sent four species of native fish into extinction, and driven
nearly half of the remaining native fish in endangered or threatened status"there is no doubt that much of this criticism is well-founded.
Despite its controversial history, the Colorado River also represents a cnitical laboratory for a world facing ever-growing challenges of resource scarcity.
Since the turn of the century, the River and its human managers have been
confronted with a historic drought that rivals anything seen in the last 1,200
9. See McCAFFREY, supra note 1, at 112-13. One of the first theories of international water
law to emerge from the West was that of "absolute territorial sovereignty"-the notion that downstrean users cannot control or dictate how upstream nations use freshwater resources within their
own boundaries. Id. Also known as the "Harmon Doctrine," it was first articulated in 1895 by
US Attorney General Judson Harmon to support the US position that it had no obligation to
consult with Mexico regarding how it chose to utilize the waters of the Rio Grande within US
territory. Id. at 113. This approach, which obviously disproportionately favored upstream states
and greatly compromised downstream users' rights to international waterways, soon fell out of
favor.
10. Equitable utilization is an international principle of water management derived fion the
US principle of equitable apportionment, which originated in United States Supreme Court decisions regarding allocation of interstate water resources. Id. at 384-385. The 1966 Helsinki
Rules adopted equitable utilization as the fundamental norm in international water law-a notion
that was reinforced by the Gab6kovo-Nagymoros Case and the 1997 UN Convention.
ld.
(providing an extensive discussion on the doctrine of equitable utilization); see also Int'l Law
Ass'n, The 1966 Helsinki Rules on the Uses of the Waters of International Rivers (1967), available at http://wvv.unece.org/fileadmin/DAM/env/water/meetingsAega-board/20 10/annexesgroundwater paper/Annex IIHelsinkiRulesILA.pdf.
11. The United States Supreme Court announced the doctrine of equitable apportionment
for interstate water allocation in 1906, stating that "equality of right," not equality of amount,
should govern when dividing transboundary rivers amongst states. See Kansas v. Colorado, 206
U.S. 46, 97, 103 (1906) (citations omitted). In later decisions the Court declared that "equality
of right" signifies that states stand on "equal level or plane ... in point of power and right, under
[the US] constitutional system." Wyoming v. Colorado, 259 U.S. 419, 465 (1922). Thus, according to this federal common law doctrine, the laws of the individual states do not bind the Court,
and it will balance the equities in order to achieve an equitable apportiomnent.
12. MCCAFFREY, supra note 1, at 14.
13. Malin Falkenmark & Gunnar Lindh, Water and Economic Development,in WATER IN
CRISIS: A GUIDE TO THE WORLD'S FRESHWATER RESOURCES 80, 87 (Peter H. Gleick ed. 1993).
14. Colorado River Progran:How We Work, THE NATURE CONSERVANCY, http://www.
nature.org/ouriniatives/regions/nor-thamerica/areas/coloradoriver/hoivevork/index.htm
(last
visitedJune 24, 2014).
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years." At the beginning of the ongoing drought, the Basin's vast reservoir system-capable of storing approximately four years of the Basin's total annual water yield'-stood at full to overflowing." In recent years, storage has been well
below fifty percent of capacity and at the time of this writing it hovers around
half full." Adjacent areas of central and southern California are simultaneously
experiencing extreme drought, which has cut supplies to farms and cities from
the massive Central Valley and State Water Projects to near zero." In the process, this ongoing drought has also provided the Basin's residents with a preview
of what may be a "new normal"-a much drier future for the region that many
climate models and the River's own reconstructed flow history predict."
Facing unprecedented water scarcity, the River's stakeholders" have produced some remarkable examples of collaboration and compromise, including
a 2007 shortage-sharing agreement between the seven US Basin states, 3 a land-

15. See Michael Wines, Colorado RiverDroughtForces a PainfulReckomng for States,N.Y.
TIMES (Jan. 5, 2014), http://www.n times.com/2014/01/06/us/colorado-river-drought-forces-apainful-reckoning-for-states.html?_r0; see also Sally Deenan, Feds Slash Colorado River Release to Historic Lows, NAT'L GEOGRAPHIC (Aug. 16, 2013), http://news.nafionalgeographic.
corn/news/2013/08/130816-colorado-river-drought-lake-powell-mead-water-scarcity/.
16.

See COLORADO RIVER BASIN WATER SUPPLY, supra note 2, at 3.

17. Droughtin the Upper ColoradoRiver Basin, BUREAU OF RECLAMATION, U.S. DEP'T OF
THE INTERIOR, http://wwv.usbr.gov/uc/feature/drought.html (last updated Aug. 16, 2011); see
POWELL, supra note 8, at 180-81, 183.
18. See Droughtin the Upper ColoradoRiver Basin, supra note 17; see also Colorado River
Basin Water Supply and DemandStudy: Before the Senate Comm. on Energy andNaturalResources,113th Cong. (2013) [hereinafter Statement ofMichaelL Connori (statement of Michael
L. Connor, Comm'r, Bureau of Reclamation, U.S. Dep't of the Interior), available at
http://www.usbr.gov/newsroom/testimony/detail.cfmRecordID=2421
(last visited Nov. 22,
2014).
19. Lower Colorado Water Supply Report, River Operations, BUREAU OF RECLAMATION,
U.S. DEP'T OF THE INTERIOR (December 22, 2014), http://www.usbr.gov/lc/region/g4000/
weekly.pdf (on file with author).
20. See Notice to State Water Project Contractors from Carl A. Torgersen, Deputy Dir. of
Cal. Dep't of Water Res. (Apr. 18, 2014), available at http://wwmv.vater.ca.gov/swpao/docs/
notices/14-07.pdf; see also Bettina Boxall, Most Central Valley Growers to get no water from
Central Valley Project, L.A. TIMES (Feb. 21, 2014) http://articles.latimes.com/2014/feb/21/science/la-sci-sn-drought-cvp-20140221.
21.

INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE [IPCC], CLIMATE CHANGE AND

WATER 105, (June 2008), available at http://vww.ipcc.ch/pdf/technical-papers/climate-changewater-en.pdf; see POWELL, supra note 8, at 167-68 (noting that tree ring studies indicated that
the very highest possible average annual flow of the Colorado is 14.6 million acre-feet).
22. There is a broad range of entities involved in the decisions and policymaking surrounding
the Colorado River including US federal agencies such as the US Bureau of Reclamation and the
International Boundary and Water Commission ("IBWC"); Mexican federal agencies such as
the National Water Commission (CONAGUA) and the Comisi6n Internacional de Limites y
Aguas ("CILA"); the states of Arizona, California, Colorado, Nevada, New Mexico, Utah, and
Wyoming; various large water utilities and water providers such as the Metropolitan Water District of Southern California ("MVD"), the Central Arizona Water Conservation District
("CAWCD") (operators of the Central Arizona Project), Southern Nevada Water Authority, and
Denver Water; ten Indian tribes; major agricultural districts in the Yuma, Arizona region; California's Imperial Irrigation District, Coachella Valley Water District, and Palo Verde Irrigation
District; Mexico's Irrigation District 14; and various nonprofit organizations such as the Nature
Conservancy, Environmental Defense Fund, Western Resource Advocates, the Pacific Institute,
Trout Unlimited, the Sonoran Institute, and Pronatura Noroeste; among others.
23. See U.S. DEP'T OF THE INTERIOR, RECORD OF DECISION, COLORADO RIVER IN-rERIM
GUIDELINES FOR LOwER BASIN SHORTAGES AND THE COORDINATED OPERATION OF LAKE
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mark stud.y- of future basin-wide supply and demand challenges and the potential impacts of climate change, " and four new international agreements between
the United States and Mexico." As part of this evolution, the River's federal
managers-most notably the US Bureau of Reclamation ("Reclamation") and
the US and Mexican sections of the International Boundary and Water Commission ("IBWC")-have taken a substantial step away from more traditional,
engineering-driven approaches to resource management in favor of more adaptive stakeholder-driven approaches." These processes provide for greater flexibility and broader representation of municipal, agricultural, industrial, recreational, and environmental interests alike."
Among recent innovative approaches, the November 20, 2012, Minute 319
agreement stands out as an important example of cooperation amidst extended
drought and basin-wide deficits.' Minute 319 is an appendage to the 1944
"Treaty Between the United States and Mexico for the Utilization of Water of
the Colorado and Tijuana Rivers and of the Rio Grande" ("1944 Water
Treaty"), which, as relevant here, allocates the flow of the Colorado River between the United States and Mexico.'9 The Minute encompasses a series of
POWELL AND LAKE MEAD 12 (Dec. 2007), [hereinafter 2007 INTERIM SHORTAGE GUIDELINES],

available at http:// "w.usbr.gov/lc/region/programs/strategies/RecordofDecision.pdf.
24. COLORADO RIVER BASIN WATER SUPPLY, supra note 2, at 3-4.
25. See Int'l Boundary and Water Comm'n [IBWC[, Minute 319: Interim International Cooperative Measures in the Colorado River Basin through 2017 and Extension of Minute 318
Cooperative Measures to Address the Continued Effects of the April 2010 Earthquake in the
Mexicali Valley, Baja California (Nov. 20, 2012) [hereinafter Minute 3191; see also Int'l Boundary
and Water Comm'n [IBWC], Minute 318: Adjustment of Delivery Schedules for Water Allotted
to Mexico for the Years 2010 through 2013 as a Result of Infrastructure Damage in Irrigation
District 014, Rio Colorado, Caused by the April 2010 Earthquake in the Mexicali Valley, Baja
California (Dec. 17, 2010) [hereinafter Minute 3181; see also Int'l Boundary and Water Comm'n
[IBWC], Minute 317: Conceptual Framework For U.S.-Mexico Discussions on Colorado River
Cooperative Actions (June 17, 2010) [hereinafter Minute 3171; see alsoInt'l Boundary and Water
Comm'n [IBWC1, Minute 316: Utilization of the Wellton-Mohawk Bypass Drain and Necessary
Infrastructure in the U.S. for the Conveyance of Water by Mexico and Non-Governmental Organizations of Both Countries to the Santa Clara Wetland During the Yuma Desalting Plant Pilot
Run (Apr. 16, 2010) [hereinafter Minute 3161; see also Int'l Boundary and Water Comm'n
[IBWC1, Joint Report of the Principal Engineers Concerning U.S.-Mexico Joint Cooperative Actions Related to the Yuma Desalting Plant (YDP) Pilot Run and the Santa Clara Wetland, Proposed Joint Cooperative Action, (July 17, 2009).
26. See COLORADO RIVER BASIN WATER SUPPLY, supra note 2, at 11-15.
27. Reclamation's 2012 Colorado River Basin Water Supply and Demand Study provides a
clear example of this change in thinking. The agency's analysis of potential methods to resolve
growing supply and demand imbalances in the Colorado River Basin stands in stark contrast to
its past history as a developer and proponent of large-scale engineering solutions. In the Study,
only twelve of the 150 solutions that Reclamation considered to diminish the supply and demand
gap were traditional proposals invohing major infrastructure and water supply projects. See
COLORADO RIVER BASIN WATER SUPPLY, supranote 2, at 11-15. In favor of more cost-effective

solutions, the study focused on various types of conservation, local desalinization, and other "soft
path" alternatives as options to attain needed flexibility in water management. Id. Just as noteworthy, Reclamation's analysis embraced the potential for climate change in the Colorado River
Basin, with the study predicting possible declines in runoff and increases in evaporation. See id
at 7; see also Robert J. Glennon & Peter V. Culp, West Mlfust Strive for Water Sust~dnability,
ARIZ. REPUBLIC (Jan. 5, 2013), http://www.azcentral.com/arizonarepublic/opinions/articles/
2013/01/02/20130102glennon-culp-west-must-strive-water-sustainabiliy.html?nclickcheck = .
28. See Wines, supma note 15.
29. See Treaty for the Utilization of Waters of the Colorado and Tijuana Rivers and of the
Rio Grande, U.S.-Mex., Feb. 3, 1944, 59 Stat. 1219 [hereinafter 1944 Water Treaty], available at
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agreements, operational measures, and cooperative projects that the United
States and Mexico have agreed to undertake during a five-year period (tie "Pilot
Period") that are intended to become the foundation for a more long-term
agreement, a° including
0

Definitive guidelines for tie reduction of water deliveries to Mexico
during Lower Basin shortage conditions and increased deliveries to
Mexico during surplus conditions;

*

The multi-year storage of Mexico's Colorado River water in the
United States, enabled by rules for conservation, storage, delivery,
and management of salinity impacts;

*

A binational program to financejoint conservation projects, with benefits including exchange of conserved water and environmental flow
commitments;' and

*

The delivery of water to the Colorado River Delta ecosystem, together with expanded environmental restoration efforts."4

These binational commitments also reference and incorporate the direct
cooperation and participation of a series of non-federal government partners in
operational measures and projects that will occur during the Pilot Period, including several major US water providers and US and Mexican non-governmental environmental orgaizations.'
The Minute has tremendous significance for the future of the Colorado
River Delta, which is one of the most water-stressed ecosystems in the world
and a central focus of this article. Jennifer Pitt,"6 who has been at the forefront
of Colorado River issues for more than fifteen years, has often referred to the
Colorado River Delta as the "canary in a coalmine" for the entire Basin-the
first place where environmental problems, along with water shortage, quality,
and management issues, became starkly apparent." In keeping with this theme,
we submit that the story of Minute 319-as an effort to tackle those issues head
on-offers important lessons for international water management at large. It not
only exemplifies innovative approaches to promote operational flexibility, reduce uncertainty, and address ecosystem degradation, but also provides a model

http://ibwc.gov/Files/1944Treaty.pdf.
30. Minute 319, supra note 25, § III.
31. See id.§III(3).
32. See id.
§ I1I(4)-(5).
33. Seeid.§III(6).
34. See id.§ III(7).
35. See id.
§ III(6)(a)-(c).
36. Jennifer Pitt is the Director of the Colorado River Project for the Environmental Defense
Fund. SeeJennifer Pit4 ENvrTL. DEF. FUND, http://wwv.edf.org/people/jennifer-pitt (last visited
Nov. 5, 2014).
37. Telephone Interview with Jennifer Pitt, Dir., Colo. River Project, Envl. Def. Fund (May
3, 2012).
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for fostering cooperation to overcome a long history of conflict, unilateral action, and mistrust.'
According to the World Health Organization, "Imlore than one billion
people around the world now live in water-stressed regions," and that number
is expected to double by 2050." With increasing demand and uncertainties of
climate change straining international freshwater resources, effective models for
the management of water scarcity are badly needed. We contend that Minute 319-and the process used to achieve it-provides a positive blueprint for
cooperative international water management that could inform the efforts of
decision-makers in other international river basins.

II. HISTORY AND WATER USE IN THE COLORADO RiVER DELTA REGION
At its largest extent, the Colorado River Delta ("Colorado River Delta" or
"Delta Region" or "Delta") was one of the world's largest river deltas, originally
spanning 8,611 square kilometers (3,325 square miles) ad extending across the
US-Mexico border. ' The Delta lies within an international region known as the
Salton Trough-a geologic extension of the upper Gulf of California that extends to the northernmost point of California's Coachella Valley, and through
which the last 150 miles of the River flow." Historically, the Delta ecosystem
encompassed the Imperial Valley in southeastern California, the Yuma Valley
in the southwestern comer of Arizona, and Mexico's Mexicali and San Luis
Valleys."2 Today, these areas have been developed predominantly into agricultural land inigated by Colorado River water.2
The Colorado River is essentially the only source of surface water in the
Delta Region." The vast majority of the flow of the Colorado River originates
in the US Upper Basin States (Colorado, Wyoming, Utah, and New Mexico),
38. See David Festa &John Entsminger, A Histoic Course Change on the Colorado Rive,;
LAS VEGAS REV.-J. (May 29, 2014), http://,vww,.reviewjounal.co/opinion/historiccourse-change-colorado- river.
39. Sarah Zielinski, The Colorado River Runs Dz , SMITHSONIAN MAG. (Oct. 2010),
http://wvw.smithsonianinag.corn/science-nature/The-Colorado-River-Runs-Diy.hml.
40. MICHAEL COHEN & CHRISTINE HENGES-JECK, MISSING WATER: REPORT AND ARTICLE
EXAMINE WATER IN THE COLORADO RIVER DELTA, PACIFIC INST. 1 (Sep. 2001), available at

http://pacinst.org/wp-content/uploads/sites/21/2013/02/missing-water-fullreport.pdf;

See gen-

erally MARK LELLOUCH ET AL., ECOSYSTEM CHANGES AND WATER POLICY CHOICES: FOUiR
SCENARIOS FOR THE LOWER COLORADO RIVER BASIN TO 2050, at 7-11 (2007), avaiable at

http://wv.sonoraniisftute.org/component/docman/doc-detais/1383-ecosystem-changes-midwater-policy-choices-four-scenarios-for-dhe-lower-colorad-river-basi-t-2050-full-summary09152007.html?Itenid=3.
41.

MICHAEL COHEN, GROUNDWATER DYNAMICS IN THE COLORADO RIVER LIMITROPHE

1-2, 4 (Paula Luu & Nancy Ross eds., 2013), available athttp://pacinst.org/ip-conteIlt/uploads/
2013/05/pacinst-cor-linfiLrophe-report.pdf; see also Salton Trough, NASA EARTH OBSERVATORY,
http://earthobservatory.nasa.gov/IOTD/view.php?id=81711 (last visited Oct. 10, 2014); see also
wthshots: Satellite Images Of Environmental Change, U.S. GEOLOGICAL SURV., http://earth-

shots.usgs.gov/earthshots/node/43#ad-inage-0 (last visited Oct.10, 2014).
42.

COHEN& HENGES-JECK; supra note 40; seealsoLELLOUCHETAL. supra note 40, at 21-

22.
43.

SeeJONATHAN WATERMAN, RUNNING DRY: AJOURNEY FROM SOURCE TO SEA DoN

THE COLORADO RIVER 255-59 (2010).
44. See id. at 275; WORSTER, supra note 1, at 273; NORRIS HUNDLEY, JR., DIVIDING THE
WATERS: A CENTURY OF CONTROVERSY BETWEEN THE UNITED STATES AND MEXICO

(1966).
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with half of the water resulting from runoff in Colorado and another third from
runoff in Wyoming and Utah.' The US Lower Basin States (California, Arizona, and Nevada) and Mexico contribute very little water to overall surface
flows except for occasional large flood flows out of Arizona's Gila River." Additionally, water users from both countries rely heavily on transnational aquifers, 7 although issues surrounding rights to the use of these aquifers are as yet
largely unresolved both internationally and domestically.
A. THE PRE-DEVELOPMENT DELTA

As early as 1000 BCE, ancestors of the Cocopah Tribe" arrived in the Delta
and established settlements along the River's banks." While few historical records of the Delta's predevelopment state exist, both scientific and literary accounts of the Delta suggest that the Cocopah must have discovered one of the
world's great ecological wonders.' Prior to the twentieth century, the Delta contained one of the world's largest desert estuaries-a vast wetland covering an area
roughly the size of Rhode Island with expansive forests of trees.' Enormous
spring floods inundated much of the Delta Region with water and fresh sediment annually, allowing flora and fauna to flourish." From an ecological perspective, the Colorado River was the most important freshwater inflow into the
upper Gulf of California, supporting major shrimp, shellfish, and finfish fisheries as well as a number of now endangered but once plentiful exotic species,
including the vaquita porpoise and the totoaba bass." A critical link on the
Pacific Flyway, the Delta also supported millions of migratory birds, including
vast numbers of waterbirds, shorebirds, and riparian songbirds.'
The present-day Imperial Valley, occupying the northern portion of the
Delta, is part of what was originally called the "Colorado Desert," a giant alluvial
basin at the northernmost point of the Gulf of California that is transected by
the San Andreas Fault." At its lowest point, due to continuing subsidence as a
45. REISNER, supra note 6, at 124.
46. Id.at 123-24.
47. See NICOLE T. CARTER ET

AL., CONG. RESEARCH SERV., U.S.-MExICO WATER
SHARING: BACKGROUND AND RECENT DEVELOPMENTS 6 (2013), available athttp://www.fas.org/

sgp/crs/row/R43312.pdf.
48. The 1848 Treaty of Guadalupe Hidalgo effectively split the indigenous peoples into two
separate communities: the Cocopah in the United States., and the Cucapa in Mexico. EVAN R.
WARD, BORDER OASIS, at xxx (2003); CHARLES BERGMAN, RED DELTA: FIGHTING FOR LIFE AT
THE END OF THE COLORADO RIVER 11 (Marlene Blessing et al. eds., 2002).
49. EDNA JAEL FEIRSTEIN ET AL., SIMULATIONS OF GROUNDWATER CONDITIONS IN THE
COLORADO RIVER DELTA 27-28 (2008).
50. POWELL, supra note 8, at 202; see also WARD, supra note 48, at xx-xxiii; ALDO
LEOPOLD,A SAND COUNTY ALMANAC 142-43 (1949) (providing a vibrant and detailed description of the Delta Region even as it existed in 1922).
51.

DANIEL F. LUECKE ET AL., A DELTA ONCE MORE: RESTORING WETLAND AND HABITAT

INTHE COLORADO RIVER DELTA 1-2 (1999), availableat http://wv.edf.org/sites/
default/files/425_delta.pdf.
52. Id, at 2.
53. Colorado River Delta Legacy Program: Where We Work, SONORAN INSTITUTE,
http://wv.sonoraninstitute. org/where-we-work/22-colorado-river-delta.html (last visited Nov. 6,
2014).
54. LUECKE ETAL., supra note 51, at 6.
55. See Geography, SALTON SEA AUTH., http://saltonsea.ca.gov/Resources/Geography (last
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result of seismic activity along the Fault, the valley presently lies 227 feet below
sea level." Although the Colorado River currently flows around the Imperial
Valley to the east, this has not always been the case; historically, the River tended
to oscillate across the vast, relatively flat surface area of the greater Delta Region,
driven by a combination of sedimentation and activity along the fault." Several
times in its geological history, this oscillation caused the River to flow into the
Imperial Valley depression, creating a giant inland sea drained by the Rio Hardy
to the west.5'
In its natural capacity, the Colorado River carried approximately 380,000
tons of silt per day, making it one of the continent's siltiest rivers/' Prior to the
upstream development of large dams and diversions, the River deposited up to
seventy percent of this sediment load in the Delta; coupled with frequent and
capricious flooding and the unusually high (10-meter) ebb and flow of tides in
the upper Gulf of California,' the River created the most unique and biodiverse
ecosystem in the entire Southwest region.' The Cocopah (Kwapa) or "river
people,"" built a rich native culture around the River and its flood cycle.' When
Spanish explorers reached the Mexicali Valley in the 1700s, they observed a
flourishing native population" that harvested corn and grew melons, pumpkins,
and beans."
This native culture was heavily disrupted by European settlement in the
Delta Region,' as well as the division of its homeland by the intercision of the
US-Mexico border as a result of the 1848 Treaty of Guadalupe Hidalgo. Although the Cocopah continued to move freely across the border prior to the
1930s, " developments in US immigration policy increasingly frustrated their

accessed Oct. 12, 2014).
56. Id.
57. Id.
58. See PAT LAFLIN, THE SALTON SEA: CALIFORNIA'S OVERLOOKED TREASURE, (reprt.
1999) (1995), available athttp://www.sci.sdsu.edu/salton/PeriscopeSaltonSeaChl-4.html (last visited Nov. 22, 2014).
59. JIM CARRIER, THE COLORADO: A RIVER AT RISK 19-20 (Rich Clarkson &John Fielder
eds., 1992).
60. LUECKE ET AL., supranote 51, at 2.
61. BERGMAN, supra note 48, at 14; Peter L. Kresan, A Geologic Tour of the Lower Colorado River Region ofArizona andSonora, 39 J. Sw. 567, 576 (1997).
62.

About

Us, COCOPAH

INDIAN TRIBE

[hereinafter

COCOt'AH INDIAN

TRIBEI,

http://wv.cocopah.com/about-us.hml (last visited Sep. 06, 2014).
63. Maria Rosa Garcia-Acevedo, The Confluence of Water, PatternsofSetlenen, andConstructions of the Borderinthe InperialandMexicali Valleys (1900-1999), in REFLECriONS ON
WATER: NEW APPROACHES TO TRANSBOUNDARY CONFLICTS AND COOPERATION 57, 59 (oa-

chim Blatter and Helen Ingramn eds., 2001); see also FEIRSTEIN ET AL., supra note 49, at 28; see
also WARD, supra note 48, at xxv.
64. Explorer Jos&Joaquin de Arrillaga remarked that, along the Rio Hardy, "everything that
the eye can reach is populated, and far from the river." See WARD, supra note 48, at xxx (internal
quotation marks omitted).
65. Id.
66. Seeid. at xxv, xxx, 21-22.
67. See Treaty of Peace, Friendship, Limits and Settlement between the United States of
America and the Mexican Republic, U.S.-Mex., Feb. 2, 1848, 9 Stat. 922 [hereinafter Treaty of
Guadalupe Hidalgol.
68. See Garcia-Acevedo, supra note 63, at 61.
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ability to travel through their native lands."7 Eventually, the Cocopah communities separated and developed into distinct Mexican and US groups-the Cocopa in the United States, and the Cucupa in Mexico." Historical accounts
suggest that around eight thousand native inhabitants lived in the Delta Region
along the river before national borders and development transformed the landscape." Today, a combined population of approximately one thousand US Cocopah and Mexican Cucapa remain in the Delta, which now mostly consists of
agricultural land firaming a dry Colorado River Channel-landscape changes
driven by the imposition of national and state borders, economic development,
and the politics of water."2
B. THE DEVELOPMENT OF THE DELTA REGION
Although it is difficult to believe today, steamships navigated the Colorado
River as far inland as Yuma, Arizona, through the first decades of the twentieth
century." However, large-scale agricultural development prompted a wholesale
transformation of the Delta landscape in the early part of the twentieth century.
As discussed further below, this development necessitated the construction of a
vast network of upstream dams and other infrastructure that fundamentally
changed the Delta mad the border region.
1. Imperial Valley Agricultural Development
The California State Legislature first targeted the Imperial Valley for agricultural development during the 1850s; 4 however, the US Senate rejected state
efforts to obtain a federal land grant in the region."7 Years later, in 1892, the
Colorado River Irrigation Company ("CRIC") incorporated"6 and claimed the
ability to irrigate three million acres of farmland with Colorado River waterapproximately one million acres in California's Inperial Valley and two million
acres in the Mexicali Valley in Baja California, Mexico." An economic depression drove CRIC to failure in 1894, but its company engineer, Charles Rockwood, formed the California Development Company ("CDC") soon thereafter."8 Despite the fact that the Mexican Constitution prohibited foreigners from
purchasing land within one hundred kilometers of the border, then Mexican
president Porfirio Diaz allowed a Mexican developer, Guillermo Andrade, to
sell CDC's Mexican subsidiary one hundred thousand acres of land along the
69. Id.
70. WATERMAN, supra note 43, at 267; Garcia-Acevedo, supra note 63, at 61.
71. WATERMAN, supra note 43, at 267; see also COCOPAn INDIAN TRIBE, supra note 62.
72. COCOPAH INDIAN TRIBE, supranote 62; see ifra, Parts II.C, 1II.
73. RobertJerome Glennon & Peter W. Culp, The Last Green Lagoon: How and Wly the
Bush Adinhistration Should Save the ColoradoRiver Delta, 28 ECOLOGY L.Q. 903, 905 (2002)
[hereinafter Last Green Lagoonl.
74. ERIc A. STENE, BUREAU OF REcLAMATION, U.S. DEP'T OF THE INTERIOR, ALLAMERICAN CANAL: BOULDER CANYON PROJECT 3 (rev. ed. 2009), available at http://iwv.
usbr.gov/projects//IageSererimgNane=Doc_ 1262724516142.pdf.
75. Id.
76. Id.
77. SeeTitle Ins. & Trust Co. v. Cal. Dev. Co., 152 P. 542, 545 (Cal. 1915); To Irriate An-d
Lands; Incorporationof the Colorado River Company,N.Y. TIMES, May 13, 1893.
78. See Garcia-Acevedo, supranote 63, at 63-64.
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Alamo Canal; 9 CDC additionally promised to deliver the water necessary to
irrigate six hundred thousand acres in Mexico's Mexicali Valley. 0
In 1901 the CDC constructed a wooden headgate and excavated a
four-mile-long channel approximately five hundred feet north of the international border to divert water from the Colorado River into the ancient Alamo
River riverbed in Mexico." On May 14 of the samne year the first successful
diversion of the Colorado River flowed into the Imperial Valley. " At that point,
CDC officials renamed the uninspiring "Colorado Desert" and its "Salton Sink"
the "Imperial Valley" in an effort to entice settlement." The first settlers arrived
shortly thereafter from the Salt River Valley in Arizona, and within three years
more than seven thousand people inhabited de Imperial Valley.' Reflecting
the broader evolution of international water law away from its initial focus on
navigation towards non-navigational uses,' the CDC also became engaged in a
contentious dispute with Mexico over the navigable status of the Colorado
River, which had direct bearing on the legality of US diversions from the River
to facilitate settlement.!6
This first successful diversion of Colorado River water to the Imperial Valley was short-lived, but it had a lasting effect on the region's landscape. The
River's heavy silt load quickly clogged the diversion channel, prompting CDC
to build a new headgate just across the border in Mexico. " By 1905 the CDC
had cut a three thousand-foot diversion channel and was awaiting approval from
the Mexican government to install a new intake headgate.9 Shortly thereafter,
the River's southerrnost US tributary, the Gila River, flooded and abruptly
demonstrated the perils of engineering around the River's highly variable flows.
The floodwaters punched through the CDC bypass channel, quickly eroding it
to the point where it was nearly a mile wide, and diverted the entire flow of the
River into the old Alamo channel and into the Imperial Valley." The resulting

79. See WARD, supra note 48, at 5; NORRIS HUNDLEY, JR., W'ATER ANID THE XvVEsT: THE
COLORADO RIVER COMPACT AND THE POLrncs OF WATER IN THE AMERICAN WVEsT 22 (2009).
80. HUNDI.EY, supra note 79, at 22.
81. STENE, supra note 74, at 4. The Alamo River riverbed was an older geologic channel of
the Colorado River that could be used to carn water through Mexico to the Imperial Valley, reentering the United States near Calexico, California. See POWELL, supra note 8, at 62-63.
82. POvEI.L, supna note 8, at 63.
83. See id. at 62; VORSTER, supra note 1, at 196; HUNDLEY, supia note 79, at 21.
84. \VORSTER, supra note 1, at 196.
85. See MCCAFFREY, supra note 1,at 11 -12, 58-63.
86. Garcia-Acevedo, supma note 63, at 67; cf Case Relating to the Territorial Jurisdiction of
the International Commission of the River Oder, Judgment No. 16, 1929 I.CJ. (ser. A) No. 23,
at 27 (Sept. 10) (where "a single waterway traverses or separates the territory of more than one
State, and the possibility of fulfilling the requirements ofjustice and the considerations of itility
which this fa~ct places in relief, it is at once seen that a solution of the problem has been sought
not in the idea of a right of passage in favour of upstreamn States, but in that of a community of
interest of riparian States. This community of interest in a navigable river becomes the basis of a
common legal right, the essential features of which are the perfect equality of all riparian States
in the user [sic]
of the whole course of the river and the exclusion of any preferential privilege of
any one riparian State in relation to the others.").
87. POWELL, supra note 8, at 63.
88. Id.
89. Tide Ins. & Trust Co. v.Cal. Dev. Co., 152 P. 542,546 (Cal. 1915); POWELL, suplra note
8, at 63; see alSo 'WATERM.AN, supranote 43, at 257; HUNDLEY, supia note 79, at 27.
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disaster nearly destroyed the city of Mexicali and generated a vast headcut (approaching eighty feet high and one thousand feet wide) that threatened communities throughout the lower portions of the River.' It also filled the Salton Sink
(Imperial Valley's lowest point) with water, creating the present-day Salton Sea."
It ultimately took two years of costly effort-undertaken by the Southern
Pacific Railroad with pressure from the US federal government-to reroute the
Colorado to its original path." Thousands of railroad cars loaded with rock
were deployed to close the breach, with work continuing night and day for
months. " The scale of the disaster catalyzed government intervention under
the Reclamation Act, prompting the construction of federally-controlled water
infrastructure in the Imperial Valley and the rest of the Lower Basin; " it also
became one of the primary justifications for constructing the Hoover Dan to
serve as a flood management tool.
These early attempts to develop the Colorado River made the United States
acutely aware of the potential for conflict with Mexico over the River's resources, due to the fact that much of the Imperial Valley's delivery infrastructure
(mainly the Alamo canal) was outside of US jurisdiction."s "The border and the
binational aspects of delta water relations also encouraged farmers, developers,
and politicians [in the United States] to worry about what would happen to regional water supplies should development [in Mexico] drastically increase.""9 In
1911 the Salton Sea experience and the risk of future flooding, along with the
potential increase in Mexican water consumption, led the newly-created Imperial Irrigation District ("IID")7 to lobby the federal government for an "AllAmerican" canal that would provide a reliable source of Colorado River water
running entirely through US territory."
By 1925 the population of the Imperial Valley had grown to fifty thousand
inhabitants and the region produced crops that were shipped east year round. "
Among the many agricultural goods produced in the highly productive region
were cotton, cantaloupes, lettuce, milk fat, waternelons, peas, asparagus, tomatoes, milo maize, wheat, alfalfa hay, sheep, poultry, and eggs.'" By 1927 the
Imperial Valley diverted roughly three million acre-feet ("maP') of Colorado
River water for irrigation annually.'

90.

WILLIAM DEBuYS &JOAN MYERS, SALT DREAMS: LAND AND WATER IN Low-Do\VN

CALIFORNIA 65 (1999); see also Tide Ins.& Trust Co., 152 P. at 546.

91.

Title Ins. & Trust Co., 152 P. at 546.

92. See HUNDLEY, supra note 79, at 27.

93. See Title Ins. & 7)vst Co., 152 P. at 546; see also DEBuYS & MYERS, supra note 90, at
103-113; POWELL, supwr note 8, at 63.
94.
95.
96.

Garcia-Acevedo, supia note 63, at 67.
WORSTER, supra note 1, at 207.
\VARD, supra note 48, at 41.

97. Following CDC's bankruptcy in the wake of the Salton Sea disaster, Southern Pacific
Railroad engineered the takeover of the majority of CDC's land and infrastructure assets to cover
its expenses in shoring up the Colorado River channel; the Imperial Irrigation District ("ID")
was then created to take over and operate the Imperial Valley infrastructure. See Tide Ins. &
Trst Co., 152 P. at 549; STENE, supra note 74, at 5.
98. PO\VELL, supra note 8, at 64.
99.

WORSTER,

100.

Id.

101.

Id.

supranote 1, at 200.
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2. Mexicali Valley Agricultural Development
Agricultural development in the Mexicali Valley-a broad, flat basin running
from the south end of the Imperial Valley to the Gulf of California-followed a
parallel course to that of its US counterpart in the Imperial Valley. Long before
an international water-sharing agreement was in place between the two countries, Mexican farmers were withdrawing water from the Colorado River."2 As
the CDC's irrigation activities attracted US settlement in the Imperial Valley,
the flow of Mexican settlers to the Mexicali Valley began almost contemporaneously in 1902." Playing its role in "a bilateral pursuit for economic independence within the context of asymmetrical interdependence,"' the Mexican
Government began its own project of "manifest destiny" and the national integration of Baja California by encouraging its people to migrate north and to
occupy the Delta Region."'°
In the early 1900s the Colorado River Land Company ("CRLC") became
the dominant player in the Mexicali Valley.' 6 In the three years prior to his
death in 1905, Andrade (tie Mexican developer who facilitated CDC's purchase of land surrounding the Alamo Canal) sold roughly eight hundred thousand acres in the Mexicali Valley to the newly incorporated CRLC.'7° The
CRLC ultimately bought up most of the CDC land holdings in the Mexicali
Valley and had a menbership that overlapped considerably with large Imperial
Valley landowners.' " The CRLC's reluctance to allow lessees and fanmvorkers
to establish permanent settlement on its land quickly led to heavy centralization
of fann labor populations in the city of Mexicali."
As had occurred in the United States, while entrepreneurs undertook the
initial development of water infrastructure in Mexico, both practical and political issues led to increasing government involvement in water management and
development."' Although Mexican concerns over the diminishment of Colorado River navigability as a result of upstream diversions were insufficient to
drive US federal government intervention in the region,"' the imperatives
around flood management eventually led to large-scale federal infrastructure
construction. Social factors also drove increasing government intervention on
both sides of the border. In the United States, for example, landowners and
water users in the Imperial Valley eventually formed the Imperial Valley Water
Users Association and began to oppose the land companies' control over water

102,
103.

Id.at 273.

104.
105.

WARD,

106.

Garcia-Acevedo, supra note 63, at 64.

Garcia-Acevedo, supranote 63, at 64.
supra note 48, at 20.
Id. at 13-15.

107. WARD, supw note 48, at 5.
108. Garcia-Acevedo, supra note 63, at 64, 66.
109. I. at 64. Several commentators have noted that this early pattern of settlement inhibited
social mobility and contributed to many of the contemporary problems with poverty and inunigration in Baja California, including the Imperial Valley's exploitation of cheap Mexican l'rm
labor throughout the twentieth century.
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112-13 (rev.ed. 2006).
110. ,See Garcia-Acevedo, supra note 63, at 63, 67.
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resources, citing high prices and insufficient supplies."' On the Mexican side,
opposition to the CRLC's presence in the Mexicali Valley developed during the
Mexican Civil War and led to increasing' pressure to decentralize land ownership."'
As discussed further below, the 1922 Colorado River Compact, which allocated Colorado River water among the US Basin States, did not include Mexico,.' leaving Mexico in an uncertain position with regard to water supply in
both Baja California and Sonora."' In 1937, following repeated denied requests
for a definitive statement of Mexico's rights to the Colorado River, Mexican
President Lazaro Cfirdenas moved to expropriate the CRLC's eight hundred
thousand acres of land in the Mexicali Valley as part of a bid to secure additional
Colorado River flows through the expansion of agriculture in northern Mexico. "' The construction of the All-Anerican Canal, which gave the US exclusive
control of its Imperial Valley diversions, further convinced Mexico that the expropriation was necessary to secure its right to the River."' At the time, international legal principles of equal use remained unclear, but Mexican experts believed that future arbitration would result in grants to use water for land under
development. ' Following the seizure of the CRLC holdings, the Mexican government decentralized farmland ownership in the Mexicali Valley." '
By 1937, 133,906 acres of land in the Mexicali Valley were irrigated by the
Colorado River, and by the end of the 1950s Mexican irrigation from the river
peaked at 475,955 acres, at which point groundwater withdrawals became necessary to meet irrigation water demands.'' As the anount of irrigated acreage
expanded in Mexico and the United States, the demand for cheap labor in the
Imperial Valley also grew and the region's population rose rapidly. ' In 1940
there were 45,569 inhabitants in the Mexicali Valley, mad by 1957 that figure
increased to 192,500. ' Ballooning population growth in the Mexicali Valley
continued into the twenty-first century.'

112. Id.
113. Id. at 67-68, 74, 76-78.
114. See ch. 72, 42 Stat. 171 (1921) (authorizing the states to enter into a compact); see ;dso
Colorado River Compact, CoiO. REV. ST,\T. ANN. § 37-61-101 (2014).
115. The Compact reads, in relevant )art, as follows: "If, as a matter of international comitv,
the United States of America shall hereafter recognize in the United States of Mexico any right
to the use of any waters of the Colorado River System, such waters shall be supplied first from
the waters which are surplus over and above the aggregate of the quantities specified in paragraphs
(a) and (b); and if such surplus shall prove insufficient for this ptrt)ose, then, the hurden of such
deficiency shall be equally borne by the Upper Basin and the Lower Basin, and whenever necessary the States of the Upper Division shall deliver at Lee Feny water to supply one-half of the
deliciency so recognized in addition to that provided in paragraph (d)." Colorado River Compact
art. 111(c).
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120.
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See \VrERMIAN, suplna note 43, at 270-71.
Id. at 15-16.
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Id. at 29-32.
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3. Upstream US Dam Development
On December 21, 1928, Congress approved the Boulder Canyon Project
Act ("BCPA"),' authorizing the construction of two integral infrastructure projects: (i) the present day Hoover Dam, designed to alleviate flooding in the Imperial Valley and create significant water storage; and (ii) the All-Airierican Canal, which, upon completion in 1940, provided de-silted water to the nearly five
hundred thousand acres of existing irrigated land in the Imperial Valley.'"
Each of the BCPA's authorized projects increased regional competition for
Colorado River water and strained binational relations. The filling of Lake
Mead behind Hoover Dam marked the beginning of long-term diminished
river flows to Mexico (and to the Delta's estuaries and wetlands) and paved the
way for other large dans on the River.'2 ' Meanwhile, the construction of the
All-American Canal-which today diverts roughly twenty percent of the River's
entire flow at Imperial Dam" 7-increased water delivery reliability for Imperial
Valley agriculture," decreased certainty for Mexican farmers in the Mexicali
Valley, and widened the divide of mistrust over international sharing of Colorado River water.'"
Although the All-American Canal was far less celebrated than the Hoover
Dana, its implications for Mexican water users were arguably greater. With a
maximum carrying capacity of 15,155 cubic feet per second, the eighty-milelong canal remains the largest irrigation diversion in the world."0 Moreover, the
completion of the canal left Mexico's Alamo Canal-the natural diversion channel through which Imperial Valley irrigation water previously flowed--dry.' '
Mexico was thus more vulnerable to water shortage, necessitating its procurement of a legally protected Mexican allocation as well as extensive construction
of diversion infrastructure to support continued agriculture and municipal
growth in the Mexicali Valley.'
Following the completion of the Hoover Darn, the United States embarked
upon an unprecedented mad unparalleled program of water development in the
Colorado River Basin."" The United States and various local agencies in the
Basin ultimately constructed a system of reservoirs on the Colorado River capable of collectively storing in excess of sixty million acre-feet of water.' The
124. Boulder Canyon Project Act, Pub. L. No. 70-642, 45 Stat. 1057 (1928) (codified as
amended at 43 U.S.C § 617 (2012)).
125. Stene, supra note 74, at 5-6.
126. See HUNDLEY, supa note 44, at 102-04; POWELL, supianote 8, at 83.
127. MJ Cohen, 77ie Colorado River Basi, H:\RC.EDU, at 7 (Apr. 2014), available at
http://wv.harc.edu/sites/defaul/Files/Pr-ojectLDocunens/Rel)ort%20l %20-%2Colorado%
20River.pdf.
128. See All-American Canal, IMPERIAL IRRIGATION DIsT., http://w.iid.con/index
aspxi'page=177 (last visited Oct. 17, 2014).
129. WARD, supra note 48, at 24-25; see also W I'ERMAN, supla note 43, at 270-71.
130. All-American Canal, Image of the Daji NASA EARTH OBSERVATORY, http://earh
observatorv.nasa.gov/IOTD/\iew.php?id1=37078 (last visited Oct. 17, 2014); All-American Cmal,
supvra note 128.
131. See All-American Canal, supra note 128; IID 1,Vater Histoy, IMPERIAL IRtRIGATION
=
DisT., http://www.iid.com/index.aspx?page 125 (last visited Oct. 17, 2014).
132. WARD, supra note 48, at 24-25.
133. See REISNER, supra note 6, at 259-305.
134. Statement of Michael L. Connor, supra note 18; POWELL, supra note 8, at 7.
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Basin's major storage dams include the massive Hoover and Glen Canyon
Dams and the smaller Parker and Davis Darns in the Lower Basin, and numerous other large dams in the Upper Basin." Taken together, these structures
can store more than four times the average annual yield of the River, and have
transformed a river with an annual yield that once fluctuated between as little as
four million acre-feet to more than thirty million acre-feet into a relatively stable,
predictable water supply to support farms, cities, and industry throughout the
Basin and beyond.'
To take advantage of this storage system, US agencies and water users constructed an equally impressive system of major and minor structures that divert,
return, re-divert, and consume in excess of ninety percent of the River's annual
yield."' With over seventy percent of demand for Colorado River water coining
from areas located outside of the watershed boundaries, diversions have been
of utmost importance for water suppliers."' Major diversions include the Colorado-Big Thompson Project and the Moffat Tunnel, providing water to Front

Range users in the Upper Basin state of Colorado; the All-American Canal; the
Colorado River Aqueduct, delivering water to the Southern California coast; the
Central Arizona Project ("CAP"), serving the farms and cities of Central Arizona; and the Southern Nevada Water Authority's ("SNWA") system, pumping
water from Lake Mead to the Las Vegas area. 39' Reclamation has projected that,
as of 2003, these diversions, together with smaller diversions, the water deliveries to Mexico, evaporation, and various other "system losses," consume all of
the water available for development on the Colorado River."'
Morelos Dam is the only major dam on the Mexican portion of the River.
The dam diverts essentially all of the remaining flow of the Colorado River (in
135. See Dams along the Lower Colordo River, BUREAU OF RECLAMATION, U.S.DEP'T OF
http:// wv.usbr.gov/lc/vuma/facilities/dams/yaodams_nap.htnl (last updated
July 27, 2012); Facilites by Region, BUREAU OF RECLAMATION, U.S. DEP'T OF THE INTERIOR,
http://wv.usbr.gov/projects/FacilitiesByRegion. jsp? RegionName=Upper9620Colorado (last
updated May 1, 2007).
136. See Statement of Michael L. Connor, supra note 18; Colorado River Storage Project,
BUREAU OF RECLAMATION, U.S.DEP'T OF THE INTERIOR, http://No.usbr.gov/projects/Project.
jspprojName=Colorado+River+Storage+Project (last updated May 4, 2010).
137. See 1944 Water Treaty, supra note 29, at art. 10 (discussing United States' obligation to
deliver 1.5 maf to Mexico, and general administrative procedures); See COLORADO RIVER BASIN
WATER SUPPLY, supra note 2, at 3 (stating that the Colorado River's average historical flow is 16.4
maf per year); POWELL, supranote 8, at 210 ("Thus Mexico, once the destination of 100 percent
of the water in the lower Colorado, had to settle for 10 percent).
THE INTERIOR,

138.
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at iii (2011), available at http://pacinst.org/-%p-content/uploads/sites/21/2013/02/crb_water_
8 21 _2011.pdf.
139. See Bureau of Reclamation - Projects, BUREAU OF RECLAMATION, U.S. DEP'T OF THE

INTERIOR, http://www.usbr.gov/projects/projects.jsp (last
updated Jan. 24, 2008); PRker Dam
and Powerplant BUREAU OF RECLAMATION LOWER COLO. REGION, U.S. DEP'T OF THE
INTERIOR, http://wwv.usbr.gov/lc/region/pao/hrochures/parker.html (last updated Sep. 2013);
Diision.5 (GlenwoodSprings): ColoradoRiver Basin, COLO. DEP'T OF NAT. RES., http://
water.state.co.us/DiisionsOffices/Div5ColoradoRiverBasin/Pages/Div5ColoradoRB.aspx
(last
-visited Oct. 18, 2014); Regionad Water System, S. NEV. \WATER AUTH., http://wv.snwa.com

/about/regional.html (last visited Oct. 12, 2014).
140. See BUREAU OF RECLAMATION, U.S. DEP'T OF THE INTERIOR, COLORADO RIVER
CONSUMPTIVE USES AND LOSSES REPORT 2001-2005, at iv (Dec. 2011) available at

http://ww.usbr.gov/uc/librar,/envdocs/reports/crs/pdfs/cul2OOl-O5.pdf (summary of water usage from 2001-2005 and system losses for the period).
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non-flood years) to the Mexicali Valley."' Morelos Dam sends water into a
portion of the original Alamo Canal, then through the Canal Reforma, and finally throughout the Mexicali Valley via a substantial network of primary and
secondary canals.' Prior to the 2010 Mexicali Valley earthquake," there were
approximately 470 km (292 mi) of primary canals, 2,399 km (1,490 mi) of secondary canals, and a total of 1,662 km (1,033 mi) of primary and secondary
drains in the Mexicali Valley.'"
C. PRESENT-DAY WATER USE IN THE DELTA REGION

Twentieth century development of the River in the Lower Basin and along
the international border facilitated widespread use of the river by federal, state,
and local entities in the United States." Under present-day conditions, Imperial
Dam diverts approximately 3.1 maf of the Colorado River through the AllAmerican Canal to support Imperial Valley agriculture and to provide water to
seven municipalities."' Although the Imperial Valley grows a variety of highervalue crops,"' it is also the number one alfalfa-growing region in the world."
This "thirsty crop" was responsible for nearly twenty percent of California's agricultural water use in 2000,'' supporting California's dairy industry as well as
growing US domestic commerce and international exports." ° Arizona also
takes considerable Colorado River water from both the All-American Canal
(diverted from the Canal at a point downstream and passed back under the
Colorado River via the Yuma Siphon) and the Gila Gravity Main Canal (which
leaves Imperial Dam on the Arizona side of the River).' The water is used for

141.

FEIRSTEIN. supra note 49, at 38.

142. Id.
143. See 7.2-Magnitude Quake near Mexcali Mexico: Image of the Day, NASA EARTH
OBSERVATORY (Apr. 6, 2010) http://earthobser-vatory.nasa.gov/IOTD/view.phpPid=43416; see
also infra Part V.B.3.
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146. All-Americnu Canal,supra note 128; Water,IMPERIAL IRRIGATION DIST., http://wv.iid.
com/index.aspxpage=4 (last visited Oct. 18, 2014).
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agriculture in the Yurna, Arizona region and in the nearby Wellton-Mohawk
2
Irrigation District, located along the last reach of the Gila River.""
Yuma County
hosts the majority of Arizona's agricultural lands and provides a substantial portion of the United States' winter vegetable crop."'
On the other side of tie border, Mexico diverts between 1.5 maf and 1.6
maf of Colorado River water each year-its regular 1944 Water Treaty allocation of 1.5 maf' plus an additional quantity of unscheduled water the United
States regularly delivers each year as a result of cancelled water orders.' Mexico is also heavily reliant on groundwater pumping, extracting an average of
roughly eight hundred thousand acre-feet annually from the Mexicali Valley aquifer" 6 In total, the Colorado River irrigates just over six hundred thousand
acres of farmland in the Mexicali Valley,"7 producing predominantly wheat, cotton, alfalfa, and vegetables.' 5
Water use for municipal purposes is gradually trending upwards throughout the Colorado River Basin. Significant municipal uses in Arizona include
more than 1.5 maf of diversions each year through the CAP-a substantial fraction of which supports cities and developments in central Arizona, including the
Phoenix and Tucson metropolitan areas-and around forty-three thousand
acre-feet of municipal use in the City of Yuma area. ' In California, the Metropolitan Water District ("MiWD") delivers water to twenty-six different municipal water agencies, twenty-three of which receive water pumped from Lake
Havasu by the Whitsett Intake Plant through the Colorado River Aqueduct. '
Southern California's greater Los Angeles and San Diego metropolitan areas,
with populations of 18.2 million and 3 million people, respectively, represent
the greatest municipal demand in the region.''
In Mexico, municipal water supply is a less significant source of overall demand. Per capita water use in Mexican cities-including those that rely on the
Colorado River for their water supply-generally is much lower than in the
United States.' 2 In 2008 Colorado River water deliveries to Tijuana and Mexicali, the two largest Mexican cities in the region,' were 82,100 acre-feet and
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69,472 acre-feet, respectively.'" As in the United States, most of Mexico's largest municipal users of the Colorado River lie outside of the Colorado River
Basin. The Tijuana aqueduct carries water to the Pacific coast for municipal
use in Tijuana, the region's largest Mexican municipal area with a population of
roughly 1,650,000 and an average annual growth rate of 5.5 percent since
1950.'5

M. THE US-MEXIco

BORDER WATER RELATIONSHIP

"In terms of binational relations, perhaps no region better exemplifies some
of the tensions and complexities of diplomacy between Mexico and the United
States [than the Colorado River borderlands]."
For the past two centuries the United States and Mexico have vied for territory, natural resources, and sovereignty through the development of a welldefined and well-regulated border. Perhaps not surprisingly, the United States
has disproportionately influenced the ebb and flow of this power struggle, as it
has generally been able to stay several steps ahead of Mexico on the economic
development curve. Professor Evan R. Ward aptly described this power struggle as "a bilateral pursuit for economic independence within the context of
asymmetrical interdependence...
While the relationship between the United States and Mexico is extraordinarily complex, the history of the US-Mexico border relationship has had observable and profound influences on the development of the Colorado River
region. Conversely, many of the most important binational issues between the
countries have concerned, either directly or indirectly, the development of water resources on the border. For example, as discussed below in Part III.C, one
of the most sensitive contemporary binational border issues-immigration-has
historical roots in the physical and legal development of the Colorado River
Basin. ' The complex and often subtle interrelationships between broader border issues and the management of water were important components of the
multiple barriers to transboundary cooperation that were overcome during the
Minute 319 process.
A. THE INTEIRNATIONAL BOUNDARY AND WATER COMMISSION
Globally, the process of delineating borders between nations has tended to
be a foremost cause of tension and conflict. " In very few cases have nations
drawn borders peacefully; border demarcation efforts typically give way to
power politics or military threats, if not outright warfare. '" Consequently, natural resource issues in border regions usually cannot be cleanly separated from
larger geopolitical and economic realities, and the Delta Region has been no

164. Id. at 34.

165. Id. at 33-34.
166. WARD, supra note 48, at 20.
167. Id.
168. See infra Part III.C.
169. MARTiNEZ, supra note 109, at4.
170. Id.
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exception.
The US-Mexico border relationship has long been a source of controversy
between the two governments, not in the least due to its roots in a bitter military
and economic conflict during the 1800s that was generally resolved against Mexico's interests."' Mexico lost over half of its sovereign territory to the United
States with the Treaty of Guadalupe Hidalgo in 1848 and the subsequent Gadsden Purchase in 1853."' Even after the conclusion of the Mexican-American
War, difficulties in the international relationship persisted, including substantial
tensions related to the movement of immigrant populations, incursions across
the border during the Indian wars and the US Civil War, racial and cultural
differences, and the ownership and use of land and resources along the border
during westward expansion (for example, the previously-discussed land disputes
involving the CDC, CRLC, and US and Mexican governments)."'
The IBWC, the primary agency responsible for the international management of the Colorado River (among other responsibilities), evolved out of the
US and Mexican governments' mutual need to manage border movement issues." 4 The Treaty of Guadalupe Hidalgo established the Rio Grande River as
a substantial portion of the US-Mexico border; it also designated a twenty-threemile reach of the Colorado River (known as the limitrophe reach) as a portion
of the international border between Mexico and Arizona."' Even after the
Treaty of Guadalupe Hidalgo formally settled the location of the border, riverbed accretion"' continued to cause significant portions of the river boundary
to shift over time.'" As agricultural development and settlement took place in
these river-boundary areas, the need arose to establish jurisdictional rules for
dealing with the two rivers' tendency to shift their banks."'
The Convention of 1884 adopted the requisite rules, and five years later
the Convention of 1889 created the International Boundary Commission
("IBC") and vested it with decision-making and administrative power over the
previously adopted rules pertaining to the two rivers where they served as international boundaries."' The Convention of 1884 limited the IBC's initial power
to resolving border disputes resulting from changes in the riverbeds (accretion),
future river infrastructure, and any other cause affecting the international borderline.' °

171. Id.at6-7.
172. Garcia-Acevedo, supra note 63, at 69.
173. See WARD, supra note 48, at 3-22.
174. See Convention Touching the International Boundary-Line Where it Follows the Bed of
the Rio Colorado, U.S.-Mex., Nov. 12, 1884, T.S. No. 226 thereinafter Convention of 18841.
175. See Treaty of Guadalupe Hidalgo, supra note 67, art. V; COHEN, supa note 138, at i.
176. Accretion is the increase of property by gradual natural additions, as of land by alluvium.
BLACK'S LA\v DICTIONARY 23 (9th ed. 2009).
177. SeegenerallyConventionof 1884, supra note 174.
178. Historyof the InternationalBoundary and Water Commission, INT'L BOUNDARY AND
WVATER COMM'N, http://www.ibwc.state.gov/AboutUs/history.hm-l (last visited Oct. 25, 2014).
179. Convention to Facilitate the Carrying Out of the Principles Contained in the Treaty of
November 12, 1884, and to Avoid the Difficulties Occasioned by Reason of the Changes Which
Take Place in the Beds of the Rio Grande and Colorado Rivers, U.S.-Mex., Mar. 1, 1889, T.S.
No. 232, art. 1 [hereinafter Convention of 18891.
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Sixty years after the United States and Mexico drafted the first rules governing boundary water disputes, it became increasingly obvious that binational water issues affected not just the borderline, but also the borderlands in general."'
As a result, the two countries seized the opportunity while negotiating the 1944
Water Treaty to expand the IBC into the IBWC and to substantially increase
its responsibilities.' 2 Known as La Comisi6n Internacional de Limites y Aguas
("CILA") in Mexico,'' this binational agency consists of a US Section (the
IBWC) based in El Paso, Texas, and a Mexican section (the CILA) based in
JuSirez, Mexico.' The IBWC is a subsidiary agency of the US Department of
State, while CILA is a subsidiary of the Mexican Secretaria de Relaciones Exteriores de Mdxico.
The 1944 Water Treaty authorizes the IBWC to (i) build and manage waterworks; (ii) resolve problems and negotiate further agreements regarding international waters; and (iii) settle treaty interpretation disputes, subject to each
country's approval.'86 The agency also has authority over the boundary delineation along the land boundary, the boundary sections of the Rio Grande and
Colorado Rivers, the works situated on their common boundary, and any project that lies entirely within either country if its construction or management will
affect international treaty compliance.'"' Thus, the IBWC's jurisdiction encompasses the entire border region, including dry lands and rivers, and includes the
The
resolution of water disputes and "virtually any border-related issue.
IBWC's decisions, known 0as "Minutes,"8 . generally have the status of executive
agreements under US law' and are deemed approved by each country unless
181. See WARD, supranote 48, at 23.
182. See 1944 Water Treaty, supra note 29, arts. 2, 24.
183. Id. art. 2.
184. The InternationalBoundar, and Water Commission - Its Mission, Organizationand
Procedures for Solution of Boundary and Water Problems, INT'L BOUNDARY AND WATER
COMMISSION, http://www.ibwc.state.gov/About__Us/AboutUs.htinl (last visited Oct. 26, 2014).
185. See 1944 Water Treaty, supra note 29, at art. 2.
186. See id. at art. 24. The IBWC's jurisdiction under the 1944 Water Treaty consists of
three distinct categories: its adjudicative functions, which give it power to call wimesses and bring
actions in the courts of the United States and Mexico; its administrative functions, which allow
the IBWC to undertake construction projects and similar activities to carry out agreements; and
its investigative functions, which allow the IBWC to develop and collect information relevant to
water management and the IBWC's other functions. George R. Hesse, Securing Tangible Results ofSelf-Determination:A Scheme to Solicit Support from the InternationalBoundaryand
Water Commission for Indigenous Peoples' Water Rights Claims, 8 ARIZ. J. INT'L & COMP. L.
149, 154 (1991).
187. Marc A. Sinclair, The Environmental CooperationAgreenent Between Mexico and the
UnitedStates:A Response to the Pollution Problemsofthe Borderlands,19 CORNELL INT'L LJ.
87, 111-12 (1986).
188. Hesse, supranote 186, at 153-54.
189. See INT'L BOUNDARY AND WATER COMM'N, U.S. SEC., STRATEGIC PLAN: FY 2008-FY
2013, at 1 (Dec. 2008), availableathttp://www.ibwc.state.gov/files/fy,06-strategic-plan.pdf.
190. See Curtis A. Bradley, Chevron Deference andForeignAfiairs, 86 VA. L. REv. 649, 657
(2000) ("Executive agreements are, quite simply, international agreements concluded by the Executive without resort to the Article II senatorial consent process"); see generally RobertJerome
Glennon, The Status ofInternationalLaw in United States Domestic Law, 6 KANTO GAKUIN
LAW REVIEw 1, 2-18 (1996) (Japan) (explaining international law's effect on domestic law) (on
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disapproved within thirty days after execution by the IBWC Comnissioners."'
In practice, however, the IBWC has lhistorically avoided political controversy by focusing on problems that it could solve in a more technical capacity,
such as flood control problems, municipal sewage treatment issues, joint waterway management projects, monitoring and detection of boundary problems,
and the collection and distribution of hydrological information in the border
region. ' Nevertheless, the IBWC's authority is potentially quite broad. For
example, Minute 261 expressly recognized the IBWC's authority over problems that concern health and safety or that impair beneficial uses of international waters; Minute 261 also established the IBWC's independent authority
to determine when such problems exist. 3 As such, the "IBWC's jurisdiction
over water quantity and quality issues is well-established and extensive," making
it the established forum to facilitate infrastructure projects, water transfers, and
cooperative management prograns within the framework of the Law of the

River.'9 '

B. US-MEXICO WATER SHARING: A CONTENTIOUS PAST

Until the 1944 Water Treaty, the United States essentially undertook Colorado River operations in accordance with the Harmon Doctrine-asserting
that, as the upstrean sovereign, it had the right to all of the water originating
within its territory. ' Given the hydrological realities of the Colorado River Basin (i.e., the fact that nearly all flows originate in the US portion of the Basin),
this left Mexico without any certain claim on the use of the River. Even as

customary international law began to shift towards equitable utilization, Mexico
was wary that the United States' delay in acknowledging a Mexican right to the

51 WASH. & LEE L. REV. 1481, 1487 (1994); see generally Bruce Ackerman & David Golove, Is
NAFTA Constitutional?,108 HARv. L. REV. 801 (1995). Their acceptance as valid international
agreements tinder US law results from the Executive's repeated use of them for more than two
hundred years, a series of Supreme Court cases, and a long history of congressional acquiescence
in the practice. Donald P. Oulton, A Review of Evecutive Agreements from the Standpoint of
Curent Case Law, 23 SupFOLK TRANSNAT'LL. REV. 101, 107 (1999). There are three types of
executive agreements: (i) "treaty authorized executive agreementsi," which are executive agreements Congress authorizes under the terms of a treaty or are otherwise required to successfully
carry out the terms of a treaty; (ii) "congressional-executive agreement[sl," which are executive
agreements Congress approves in advance or ratifies after the fact by a majority vote of both
Houses in a joint resolution; and (iii) "sole-executive agreement[s]," which are executive agreements entered into under the President's authority alone. Kenneth C. Randall, The Treaty
Power,51 OHIO ST. LJ. 1089, 1092-93 (1990). As a general rule, both treaty-executive and
congressional-executive agreements enjoy the same status as treaties under US law. See Curtis A.
Bradley, The Treaty Power andAmerican Federalism,97 Micii. L. REv. 390, 398 (1998). For
instance, because the provisions of Minute 319 are fully accomplished within the enumerated
limits of IBWC authority under the 1944 Water Treaty, Minute 319 did not require congressional ratification and thus would be a treaty-executive agreement for purposes of US law. See
generallyMinute No. 319, supra note 25.
191. 1944 Water Treaty, supranote 29, art. 25.
192. Sinclair, supranote 187, at 112, 114.
193. See Int'l Boundary and Water Comm'n [IBWC], Minute No. 261: Recommendations
for the Solution to the Border Sanitation Problem (Sept. 24, 1979); Sinclair, supra note 187, at
119-20.
194. Last Green Lagoon, supra note 73, at 978.
195. See supra note 9.
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river would ultimately weaken Mexico's claim in light of the United States' continued efforts to develop and acquire more and more vested rights to the water
of the River.'96 Throughout the early part of the twentieth century, Mexico
therefore made repeated requests to the United States for a legally protected
River allocation.
1. 1922 Colorado River Compact
The 1922 Colorado River Compact ("1922 Compact" or "Compact") was
the first congressionally ratified US interstate water compact.' ' The Compact
allocated the water of the River among the US states of the Upper Basin (Colorado, New Mexico, Utah, and Wyoming, along with a small portion of Arizona) and the Lower Basin (Arizona, California, and Nevada). ' It apportioned
7.5 maf per annum to each Basin, requiring the Upper Basin to deliver no less
than seventy-five maf every ten years to the Lower Basin at Lee Ferry, a point
on the riverjust below Glen Canyon Dam in Northern Arizona.'9 This delivery
requirement effectively gave the Lower Basin the highest priority right."'. The
Compact also gave the Lower Basin a right to an additional one maf of tributary
water beyond these initial allocations.'
Ironically, the 1922 Compact materialized in part out of various upstream
states' efforts to frustrate California's desire for equitable apportionment-a
principle that was growing in prevalence internationally in the form of the doctrine of equitable utilization-in the Colorado River Basin. ' Recognizing that
they would lose out in a race to develop with California, the other Basin states
sought to prevent California from acquiring greater rights to the Colorado River
under equitable apportiomnent."' Accordingly, the Basin states sought out an
agreement to apportion the Colorado River into set amounts during the 1922
Compact negotiations."9 In keeping with these underlying motives, the Compact negotiations did not include Mexico, and the United States continued to
resist granting Mexico a guaranteed right to Colorado River water throughout
the 1920s and 1930s.' 5
Although the 1922 Compact did not directly address the allocation of water
to Mexico, it did recognize that "as a matter of international comity" the United
States could recognize a Mexican water right." This water would first come
196. See supra Part ll.B. Under the equitable apportionment and equitable utilization doctrines, courts consider, inter am, the extent to which a party has already developed; thus, a more
developed state is likely to receive a greater allocation of transboundary water resource based on

its existing need for water. See Colorado v. New Mexico, 467 U.S. 310, 314 (1984).
197. See generally Colorado River Compact, COLO. REv. STAT. ANN. § 37-61-101 (2014).
Interstate compacts settle various disputes by mutual agreement between the states. The US
Constitution impliedly recognizes states' power to negotiate and enter into interstate compacts
with congressional approval. See U.S. CONST. art. I, § 10, el. 3.

198. Colorado River Compact arts. I-II.
199. Id. art. II(a), (d).
200.
201.
202.

See id.
Id. art. III(b).
See Arizona v. California, 373 U.S. 546, 556 (1963).

203. Id.
204. Id.at 557.
205. See Last Green Lagoon, supra note 73, at 913-15.
206. Colorado River Compact art. III(c).
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from the water the Compact does not allocate; in the event that there was insufficient unallocated water, the obligation to meet any Mexican treaty obligation
would be shared equally by both the Upper and Lower Basin. 07'
Subsequent to the 1922 Compact's division of the Colorado River among
the Upper and Lower Basins, the states of the Upper Basin entered into the
Upper Colorado River Basin Compact of 1948, which divided their share of
the River among Colorado, New Mexico, Utah, Wyoming, and a small area of
northern Arizona." The 1928 Boulder Canyon Project Act,"9 combined with
a decree by the United States Supreme Court pursuant to its decision in Arizona
v. CahTornia,"' accomplished a similar division anong the Lower Basin states.
2. 1944 Water Treaty
In the 1940s the United States finally acquiesced to Mexico's persistent requests to recognize its entitlements to the Colorado River (as well as the Rio
Grande) and entered into the 1944 Water Treaty." In entering into the Treaty
negotiations, the United States, which was then heavily engaged in World War
II, was at least partially motivated by the need to strengthen its alliance and reNonetheless, increasing water demand in Baja Calilationship with Mexico.'
fornia and Sonora, along with the US State Department's general desire to
maintain strong relations with Mexico and to obtain international recognition of
its Good Neighbor policy, also helped to fuel both local and national interest in
reaching the 1944 agreement."'
The 1944 Water Treaty obligates the United States to deliver 1.5 maf of
water annually to Mexico, except in times of "extraordinary drought," in which
case Mexico's allocation would decrease "in the same proportion" as the reduction of consumptive use in the United States.2 ' The Treaty also stipulated that
in times of surplus the United States would deliver up to two hundred thousand
acre-feet of additional water, but that Mexico would not acquire any right to the
flow of the Colorado River beyond the guaranteed 1.5 maf.25
Pursuant to the terns of the Treaty and several subsequent Minutes, Mexico's allocation consists of two primary components.2 The first of these, representing close to ninety percent of Mexico's 1.5 maf entitlement, consists of
deliveries at the Northerly International Boundary, arriving at Morelos Dam via
a combination of flows in the main channel of the Colorado River and flows
returned to the River via the Siphon Drop and the Pilot Knob diversions on the

207. Id.
208. See Upper Colorado River Basin Compact, N.M. STAT. ANN. § 72-15-26 (2014).
209. See Boulder Canyon Project Act, Pub. L. No. 70-642, 45 Stat. 1057 (1928) (codified as
anended at 43 U.S.C § 617 (2012)); see also RAY LYMAN WILBUR & NORTHCUIT ELY, THE
HOOVER DA.M DOCUMENTS, H.R. Doc No. 80-717, at A213 (1948).
210. Arizona v. California, 373 U.S. 546, 560-61 (1963).
211. See generally1944 Water Treaty, supranote 29.
212. See WARD, supra note 48, at 31; see also Melissa Crane, Note, Dimiishing Natural
Resources andInternaionalLaw U.S.-Mexico, A CaseStudy, 24 CORNELL INT'L LJ. 299, 302
n.27 (1991).
213. See WARD, supra note 48, at 31-32.
214. 1944 Water Treaty, supra note 29, art.10.
215. Id.
216. Id. art. ll(b).
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All-American Canal." 7 These deliveries are composed of water releases from
Lake Mead and the chain of other Lower Basin reservoirs, mixed with agricultural return flows from the Yuma area."8 The second component-the remainder of Mexico's entitlement-consists of deliveries at the Southerly International
Boundary, which occur through the Sanchez Mejorada canal; these flows, which
are highly saline, are primarily composed of agricultural drain water from the
Yuma, Arizona, region."9
The Treaty imposes certain limitations on the relative quantifies of water
2
that the United States can deliver at each location.!
The Treaty's monthly maximum and minimum limits are designed to ensure that the delivery of Mexico's
water is spread throughout the calendar year, rather than being concentrated
only during peak agricultural demand months.2 ' Additionally, these caps accommodate limitations in US delivery infrastructure and provide opportunities
for US users to generate power year-round at various hydropower facilities
downstream of Hoover Dam (including Parker Dan, Davis Dam, Siphon
Drop, and Pilot Knob).'
In addition to giving Mexico a 1.5 maf allocation of the Colorado River, the
1944 Water Treaty called for the construction of various projects associated
with the diversion and use of Mexico's new allocation.' For Mexico, the Treaty
authorized the construction of the Morelos Dam just below the northernmost
point of the limitrophe section, but required IBWC approval and supervision
at Mexico's expense."' The Treaty also identified the United States' Davis Dam
as a storage and diversion structure to facilitate delivery of Mexico's allocation. '"
As such, the 1944 Water Treaty had three primary results: (i) most importantly for Mexico, it apportioned a guaranteed amount of Colorado River
water, essentially a call on the river equal to that of the United States; (ii) it
provided for the construction of Mexico's Morelos Dam, located just below the
northernmost point of the limitrophe, to divert water through the Alamo Canal
for the Mexicali Valley; and (iii) it replaced the IBC with the IBWC and broadened the scope of the IBWC's authority to manage water-related aspects of the
borderlands. A secondary, but perhaps more important effect for Mexico was
that the 1944 Water Treaty established the character and outlook for Mexican

217. Id. art. 11 (c); Jennifer Pitt et al., Two Nations, One River: ManagingEcosystem Conservation in the Colorado Delta, 40 NAT. RESOURCESJ. 819, 829 (2000).
218.

COHEN & HENGES-JECK, supra note 40, at 6.

219. See id. at 20, 36; Border Region Infrastructure Map (on file with author); Pitt et al., supra
note 217, at 829.
220. 1944 Water Treaty, supra note 29, art. 15.
221. Seeid.
222. See id.; Reclamation,COLO. RIVER WATER USERS ASW'N, http://www.crwua.org/
colorado-river/uses/reclamation (last visited Nov. 16, 2014).
223. Id. art. 12.
224. Id. art. 12(a). Mexico built the Morelos Dam along the northernmost portion of the
twenty-three mile limitrophe reach to divert Mexico's share of the Colorado River west to the
Mexicali Valley for agricultural irrigation and urban use. See ColoradoRiver Boundary Section,
INT'L BOUNDARY AND VATER COMM'N, http://www.ibwc.state.gov/Water-Data/Colorado/

Index.hfnl (last visited Oct. 27, 2014).

225. See 1944 Water Treaty, supranote 29, art 12(b).
226. Id.arts. 2, 10, 12.
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development along the international border. By creating a legally secure allocation of water for Mexico, it laid the groundwork for the Mexican govenument
to plan development on the basis of a guaranteed water supply. Prior to the
signing of the Treaty, all development on the Mexican side subsisted on venture
capital and speculation; the outlook for true social development and an equitable distribution of wealth in the region was limited under those conditions." ' As
such, the 1944 Water Treaty in many ways redefined the meaning of the border
for Mexico. "
Importantly, while these treaty provisions established a Mexican water allocation, a means to deliver it for Mexican use, and a binational agency with jurisdiction to settle water disputes, the agreement left important terms and aspects
of water management open to interpretation.2" In particular, the Treaty left at
least three very significant issues unresolved: (i) establishment of definitive water
quality standards for the Mexican allocation; (ii) agreement on the use of

groundwater resources in the border region; and (iii) use of the term "extraordinary drought" to determine circumstances calling for shortage sharing instead
of a clearly defined provision that triggers the countries' reduced water use responsibilities. 30 This final issue ultimately became a primary driver behind Minute 319, as discussed in detail below. 3'
3. Minute 242
The absence of a water quality provision in the 1944 Water Treaty, despite
Mexican requests for such a provision, resurfaced frequently over the ensuing
decades. Although this provision was intentionally omitted-strategically left out
under the misguided presumption that the omission would afford the United
States greater operational flexibility-the ambiguity it created eventually led to a
conflict that would considerably constrain US operations. '
This issue became acute in the 1960s, less than thirty years after Hoover
Dam began filling. In 1963 Congress approved the Colorado River Storage
Project ("CRSP"), which authorized the Glen Canyon Dam. ' After a substantial political battle with environmentalists over construction of a dam at Echo
Park, 34 Reclamation constructed a seven hundred-foot-high impoundment at
Glen Canyon as a cash register dam, intended to produce revenues from hydroelectric power sales to the Southwest and to regulate the Upper Basin's water-delivery requirement to the Lower Basin under the Colorado Compact."

227.

Personal knowledge of Carlos De La Parra.

228. Id.
229. See MCCAFFREY, supra note 1, at 344-45 (discussing water quality of the "naturally salty"
Colorado River).
230. See 1944 Water Treaty, supra note 29, art. 10; McCAFFREY, supra note 1, at 344-45;
Letter from Herbert R. Guenther, Director, Ariz. Dep't of Water, et al., to Dirk Kempthome,
Sec'y, U.S. Dep't of the Interior (Apr. 30, 2007) [hereinafter Basin States' Letter].
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232. See McCAFFREY, supranote 1, at 344-45.
233. Colorado River Storage Project Act of 1956, Pub. L. No. 84-485, 70 Stat. 105; see also
43 U.S.C. § 620 (2012).
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For the majority of the time that Lake Powell filled behind Glen Canyon Damn,
the United States released only the minimum amount of water that the 1944
Water Treaty required the United States to deliver to Mexico."
The effect of this change in river flows on Mexico brought the dormant
salinity issue to a head. In the decades prior to Glen Canyon, the United States
was delivering ever-increasing quantities of saline wastewater to the lower Colorado River out of the Yuma, Arizona, region-most notably, drain flows from
the Wellton-Mohawk Irrigation District-and thereby degrading the quality of
water reaching Mexico. ' However, the impact of these wastewater discharges
were substantially masked by the fact that Mexico continued to receive well in
excess of its 1.5 maf Treaty allocation, providing a substantial volume of receiving water to dilute the drain flows." When the gates closed on Glen Canyon,
releases to Mexico were reduced to the Treaty minimums while Lake Powell
filled. As a result, these wastewater deliveries rose to an excess of thirty percent
of the water reaching Mexico under its Treaty allocation: the average annual
salinity of the water Mexico received increased from around 800 parts per million ("ppm") to more than 1,500 ppm. '
This decreased water quality led to significant and immediate declines in
agricultural production in Mexico, damnaging Mexicali Valley faris and precipitating an international crisis that Mexico perceived as both a major security issue and economic threat to Mexicali Valley communities.2 0 In order to counteract the increase in salinity, Mexico embarked on an intensive program of
groundwater pumping that involved drilling a series of new wells along the
US-Mexico border to capture relatively low-salinity groundwater flowing out of
the United States as part of the regional underflow of the Colorado River."' The
United States responded by drilling its own series of wells along the border intended to intercept groundwater flow before it reached Mexico.'2 This pumping war rapidly created a "trough of depression" in the well field, resulting in
adverse groundwater conditions along the border and compounding the effects
of compromised surface flows.'
By 1971, tensions had escalated to the point where Mexico threatened to
bring its case against the United States to the International Court of Justice
("ICJ"). 2," Because the United States' felt pressure from the international com-

Construction,U.S. DEP'T OF INTERIOR 183-84 (2005), avalable athttp://ww.cr.nps.gov/histosy/
online_books/danss/federaldams.pdf.
236. See PO\VELL, supra note 8, at 223; see also PAUL R. BAUMANN, DROUGH- iN THE
COLORADO RIVER BASIN 10 (2008) (noting that Lake Powell took seventeen years of the River's
entire inflow (presumably except for treaty obligations) to fill).
237. POWELL,supranote 8, at223; see also WARD, supra note 48, at 58, 65.
238. See POWELL, suprma note 8, at 223.
239. See Herbert BrowNvell & Samnuel D. Eaton, The Colorado River Saliity Prohlem with
Mexico, 69 AM.J. INT'L L. 255, 256 (1975). Mexican sources differ in the level of salinity.
240. See general]y VARD, supra note 48, at 44-64.
241. Douglas L. Hayes, The All-Alnerican CanalLhing Project:A Cayst for Rational and
Comprehensive Groundwater Management on the United States-llexico Border, 31 NAT.
R .SOURCESJ.803, 808, 818 (1991).
242. See id.
243. See general/vWARD, supra note 48, at 44-64.
244. Allie Alexis Urnoff, An Analyvsis ofthe 1944 U.S.-Mlexico Water Treaty: Its Past,Present,
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munity and feared Mexico would prevail in the ICJ, Mexico's maneuver prevailed."m After several years of bitter negotiations, Minute 242 finally resolved
the crisis.
Minute 242, signed in 1973, addressed the requirements for water quality
that are absent in the 1944 Water Treaty. " The Minute obligated the United
States to deliver water to Mexico that has "an annual average salinity of no more
than 115 p.p.m. ± 30 p.p.m.... over the annual average salinity of Colorado
' To achieve this
River waters which arrive at Imperial Dam."
result, a substantial portion of saline wastewater from the Yuma region was bypassed via a new
drainage canal (known as the Main Outlet Drain Extension, or "MODE")" to
a remote part of the Delta (a flow that now sustains the Cidnega de Santa Clara
wetland, or "Cidnega").2" These MODE deliveries, which average 105 thousand acre-feet annually, do not count against Mexico's 1944 Water Treaty entitlement or against the entitlements of any US state." ° Rather, these deliveries
operate 'as an ongoing "system deficit," along with other unaccounted-for system
losses on the River, such as Lower Basin reservoir evaporation, phreatophyte
use, illegal diversions, and cancelled water orders that flow on an unscheduled
basis into Mexico.' A provision in Minute 242 that limited the volume of water

that each country could withdraw within five miles of either side of the border

also resolved the groundwater pumping war."
Through this formula, the United States committed itself to providing Mexico water with a salinity that is not substantially worse than the water received by
farmers in the Imperial Irrigation District. Because of the Minute 242 agreement, the United States now carefully regulates wastewater deliveries to the

River above Morelos Dam using a network of computer-controlled groundwater pumps and monitoring gauges to hold salinity levels at the Northerly International Border just below the maximum allowed under the Minute (i.e., 145
ppm more saline than at Imperial Dam). " In practice, this regulation results in
the delivery of water to Mexico at the Northerly International Border with a
salinity of around 850 ppm.
In connection with Minute 242, in 1973 the US Congress appropriated

and Future,32
245.
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69, 79 (2008).
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$350 million to construct the MODE canal and the Yuma Desalinization Plant
("YDP") as part of a future plan to treat the MODE discharges so that they
could return to the River for delivery to Mexico.' Ultimately, the YDP never
achieved its purpose-it operated for about nine months before shutting down
in 1992-but around 120 thousand acre feet of saline agricultural runoff from
the Wellton-Mohawk Irrigation District continued to pass through the canal
into the Ci6nega each year. '
Despite its positive outcome, the two countries achieved Minute 242 only
after bitter dispute that left a legacy of hard feelings, particularly on the Mexican
Binational struggles have continued over the salinity issue, with each
side.'
country disputing how salinity should be measured and arguing over conflicting
laboratory results." As US river operations maintain salinity levels at or nearly
at the maximum limit allowable under Minute 242, Mexico's measurements
have not infrequently shown violations of the limit when US measurements
have not. 9
The salinity issue also alerted Colorado River managers to the limitations
of existing international conflict resolution mechanisms under the Law of the
River. Accordingly, Resolution 6 of Minute 242 contains a consultation provision requiring the United States and Mexico to notify and consult with each
other before undertaking border area activities that might have adverse effects
on the other side of the border."' This provision acknowledged the interconnectedness of water resources in the border region, but ultimately fell short of
its ambition by leaving the term "consultation" open to interpretation."' This
ambiguity would come back to haunt US-Mexico relations in future decades.
C. INFLUENCE OF SOCIAL AND POLITICAL ISSUES ON THE BORDER
Scholars have widely recognized that social and political developments, as
well as imposing engineering schemes, are significant components of internaThe Colorado River provides a clear example
tional watershed management."
of the role that social and political influences play in river basin management.
255.
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Over the past century, significant developments along the Colorado River, in
the Law of the River, and in US domestic and foreign policy decisions coincided
closely to solidify the international border and create tensions in the US-Mexico
foreign relationship.
Immigration issues provide one exanple of how the social effects surrounding water development implicate the ability to manage the River. Immigration
has long been a defining feature of the border relationship and cannot easily be
disentangled from water management issues, development along the Colorado
River, and related agribusiness ventures in the Mexicali and Imperial Valleys."
The 1922 Colorado Compact-which notably excluded Mexico-was negotiated contemporaneously with comprehensive US immigration reforms in the
1920s." ' These reforms were closely connected to US concerns about an influx
of Mexican immigration resulting from demand for cheap agribusiness labor
and attempts by refugee populations to flee the Mexican Civil War.' Two decades later, the 1944; Water Treaty was driven, at least in part, by US concern
over its international relationship with Mexico mad by the Bracero Program,
which allowed Mexican contract workers to fuel US agribusiness." ' The Mexican salinity crisis, leading to Minute 242, occurred as US concern about a wave
of Mexican immigration resurfaced in the 1970s. 6
As the borderlands grew more crowded, the United States often encountered tension between making the border "more real" by funding border security measures, on the one hand, and preserving a porous boundary to permit
the free flow of labor and trade in order to furnish development of agriculture
and industry along the border, on the other. " ' With major private and public
financial interests firrnly entrenched in the region's water resources and agriculture, the maintenance of a large-scale agricultural labor force has been a primary
driver in border policy. "
The 1920s immigration reforms in the United States-which were driven by
popular fears about Mexican immigration, severe limits on European imnigration, and creation of the US border patrol-nevertheless protected large-scale
agribusiness' interests in migrant labor in the lower Colorado River Basin by
placing no quota on Mexican immigrants 6 and maintaining a de-facto "perneable" border policy that continued into the 1940s."' However, the reforms also
set the stage for future conflict by treating undocumented migrants as fugitives
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in the United States.7 The United States continued to facilitate migrant contract labor through the Bracero Program, the implementation of which addressed a temporary shortage of labor during World War II (and repressed
developing in-migrant labor unions elsewhere in the United States by importing
a mobile, seasonal vorkforce). 73
The Bracero Program ended with another comprehensive US immigration
reform in 1965,7' which led to renewed popular US fears of a wave of Mexican
immigrants in the 1970s, which led to further reforms-continuing a twentieth
century pattern in which the United States grappled on the one hand with the
paradoxical desires of developing water supplies, labor forces, and agricultural
industries, and on the other with maintaining an impenetrable border to prevent
illegal immigration and criminality. 5 Meanwhile, Mexico harbored growing resentnent concerning US influence over the borderlands, as well as the United
States' apparent reluctance to recognize the adversarial connections among economic, social, immigration, and water development policies."'
In keeping with this same pattern, the economic integration of the border
has also driven aggressive binational development of the Colorado River--development that has fueled the very economic success and growth that has, in
turn, driven national imigration concerns. This "[pIronounced interdependence between northern Mexico and the US Southwest is a fact of life, and the
flow of people and products across the international boundary has long affected
population centers near and far beyond the border zone... 7 At the same time,
absent this integration, "it is inconceivable that the region would have become
so attractive to the recent waves of entrepreneurs and immigrants.".7
Irrespective of national policies, the reality of the border is that it remains
closely interconnected politically, economically, culturally, socially, and environmentally, and many local efforts are aimed at promoting more favorable
cross-border interactions. Among many other exanples, California and Baja
California, as well as Arizona and Sonora, have established regional commissions to coordinate matters of mutual concern.17 For several decades, governors
of these states have also met to promote good relations and discuss ways to
influence federal policymaking to better reflect border realities. "'
This local interest in harmonious border relationships has long provided a
powerful countervailing force against national policies that favor separation and
closure at the border, because "the close economic links have made it essential
that the interruptions in the nornal flow of people and trade across the boundary be avoided or at least kept to a minimum."... Local leaders, businesses, and

272. Id.
273. DEAR, supra note 109, at 46; MARTiNEZ, supw note 109, at 133 (noting that, with little
oversight, the program is also credited ith exacerbating poor conditions for immigrant workers
mad with fieling negative perceptions of Mexican Americans).
274. Immigration and Nationality (Hart-Cellar) Act of 1965, Pub. L. No. 89-236, 79 Stat. 911.
275. See MARTINEZ, supra note 109, at 119, 126.

276. See icL.
277.

278,
279.
280.
281.

A. at 126.

Id.at 124.
Id.at 130.
, See id.
I. at 136-37.

WATER .A WREVIEWV

Volume 18

managers, "keenly aware of problems of overutilization of scarce resources,
overpopulation, poverty, undocumented migration, and delicate economic interdependence, continue to struggle to prevent serious deterioration of crossborder relations."2 2 Even when a tense national atmosphere prevails at the frontier, residents from both sides recognize the "compelling reasons to preserve a
spirit of neighborly coexistence" -a local consciousness of the importance of
cooperation that, as discussed further below, was also an important feature in
the success of the Minute 319 process.
This tension between national and local interests is a powerful driver in the
border region and drives a great deal of policy action that has damaged border
relationships, economic movement, and border resources." The development
of the Colorado River-and the associated degradation of both border ecosystems and border relationships-has closely reflected this broader issue. As discussed further below, through its active and thoughtful facilitation of Minute
319 and the preceding Joint Colorado River Cooperative Process, the IBWC
implicitly acknowledged the importance of these social issues in sound water
management, and that utilizing the knowledge and experience of local stakeholders to guide central government decisions is key to effectively navigating
these complex border issues.
D. THE FORGOTrEN DELTA

Beginning with the large-scale development of agriculture in the Imperial
and Mexicali Valleys and the Salton Sea disaster in the early 1900s, human impacts began to rapidly transform the Delta."" Under present-day conditions, the
estuaries and marine ecosystems that depended on the Colorado River and its
sediment suffer significantly from both the absence of regular inflow into the
Upper Gulf and substantially diminished water quality. " As a result of upstream dams and diversions, the once vast Delta wetlands dried up all but completely, declining from an estimated two million acres around 1900 to an estimated forty thousand acres of small, scattered wetlands in the 1970s.1 7 The
effects on the Delta's enormous estuary at the head of the Gulf of California
were equally significant, essentially wiping out the once-vibrant fishery the Delta
nounshed and driving native fish and mammals like the totoaba and vaquita
porpoise to the brink of extinction.8
A mere four decades after the completion of the Hoover Damn in 1936,

flows in the Delta became so depleted that scientists and the media declared
the Delta "dewatered" and "dead."8 " Fortunately, the Delta ecosystem proved

282.
283.

Id. at 124.
Id.
Id.at 126.

284.
285. Kresan, supra note 61, at 577.
286. See POWELL, supra note 8, at 223. Naturally occurring salts are responsible for only half
of the Colorado River's high salinity-the rest comes from fertilizers and pesticides carried in
agricultural nmoff and other anthropogenic actiity on the river. See MCCAFIREY, supra note 1,
at 344.
287. See LUECKE ET AL., supra note 51, at 1; LELLOUCH ET AL. supra note 40, at 8.
288. LIJECKE ET AL., supra note 51, at 18.
289. Id. at 1.
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to be far more resilient than many observers predicted. Minute 242 madvertently produced one of the Delta's most significant remaining ecologic resources-the Cirnega de Santa Clara-by providing saline agricultural drain water, bypassed from the Wellton-Mohawk Irrigation and Drainage District, to the
Santa Clara Slough." ° This saline water expanded a few isolated wetlands at the
margins of the former Delta into a fifty thousand-acre wetland." Although the
saline bypass water is too toxic for use in agriculture, it has proved to be ideal
for the maintenance of cattail marsh habitat, mimicking the natural brackish
water previously found in the Delta estuary. Today, the Cirnega is the most
important existing wetland in the Delta Region," attrating over 350 migratory
bird species and serving as a key stop on the Pacific Flyway. 3 Several notable
endangered species, including the Yuma Clapper Rail, Desert Pupfish, and
Southwestern Willow Flycatcher, rely on the Cinega's habitat.""' As a testament
to its significance, Mexico included the Cirnega as part of the Mexican Delta's
biosphere reserve."
Subsequent to the emergence of the Ci6nega, a series of flood events temporarily restored flows to the Colorado River Delta's mainstem reaches for
short periods between 1980 and 1993. " In 1983, shortly after Lake Powell
reached full capacity for the first time, the spring runoff was plentiful enough
that overwhelmed Glen Canyon Dam operators installed plywood boards to
keep rising water from over-topping and breaching the Dalnn 7 This began a
period of full reservoirs and significant spring floods that reached the Delta ecosystem from 1983 to 1986; in 1993 a flood on the Gila River again caused a
2
significant quantity of water to reach the ecosystem9.
The result of these flood events was dramnatic: the floodwaters restored an
estimated 150 thousand acres of native habitat that sprang up in the flooded
areas and facilitated substantial rebounds in shellfish populations in the Upper
Gulf.' Although most of this emergent habitat disappeared once dry conditions returned, the Delta's demonstrated ecologic resilience piqued interest in
the scientific and environmental connnunities and prompted local restoration
efforts, spearheaded by the Sonoran Institute and Pronatura Noroeste." In
1997 Environmental Defense Fund ("EDF") published a report titled A Delta
Once More, which provided rough estimates of the water required to restore a
minimally-functioning ecosystem, further fueling interest in local Delta restoration efforts."0 '

290. See id. at 31; Minute 242, supra note 246.
291. N¥ATER\IAN, supra note 43, at 252.
292. See id.
293. Id.
294. See id.; see dso BERGMAN, supra note 48, at 27.
295. See CocopaJ'sEfforts to Restore the Lower ColoradoRiver Lrnitrophe, ENvrL. PROTr.
AGENCY, htip://iv.epa.gov/region9/tribal/features/cocopah/index.htiil
2014) [hereinafter Cocopah'sEfforts].
296. POVEiL, supra note 8, at 223.
297. Id.at9-t7.
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299. Id.at iv, 18.
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In 2000, in response to growing binational interest and advocacy surrounding the Delta, the IBWC issued Minute 306, entitled "Conceptual Framework
for United States-Mexico Studies for Future Recommendations Concerning the
Riparian and Estuarine Ecology of the Limitrophe Section of the Colorado
River and its Associated Delta," ' which acknowledged the health of the Delta
resource as "an issue of bi-national concern .....
Minute 306 established "a
framework for cooperation" through joint scientific studies to "examine the effect of flows on the existing riparian and estuarine ecology of the Colorado River
[below the border[ with a focus on defining the habitat needs of fish, and marine
and wildlife species of concern to each country. " 30'
Following Minute 306, a series of scientific investigations and discussions
took place, including a conservation priority-setting exercise from 2001 to 2004
led by NGOs and academic researchers to identify areas with particular importance to migratory and local birds, terrestrial species, and marine species.'
Through a rigorous evaluative process, respected scientists with extensive research experience and interest in the Colorado River Delta region identified
specific priority areas for environmental protection and restoration in the
Delta.3"
This process culminated in the production of a report entitled "Conservation Priorities in the Colorado River Delta," which was co-published by the Sonoran Institute, EDF, the University of Arizona, Pronatura Noroeste Direcci6n
de Conservaci6n Sonora ("Pronatura Sonora"), Centro de Investigaci6n en Alimentaci6n y Desarrollo, and World Wildlife Fund in 2005."7 The report identified fifteen high-priority conservation sites throughout the Delta (including locations along the Colorado River corridor in the limitrophe and downstream to
the Gulf, the Ci~nega, and various other wetland areas) as priority conservation
areas, and identified the water and restoration needs associated with each of
these sites:"'
Building on the scientific consensus established in the report, Delta restoration efforts centered initially on a high-profile "pilot" restoration program that
created a small network of sites to demonstrate the potential for restoration in
the Delta, together with a broader vision for restoration across the various environments in the Delta."° These restoration efforts largely targeted areas with

302. Int'l Boundary & Water Cornm'n, Minute 306: Conceptual Framework for United
States-Mexico Studies for Future Recommendations Concerning Riparian and Estuarine Ecology
of the Limitrophe Section of the Colorado River and its Associated Delta (Dec. 12, 2000) thereinafter Minute 3061.
303. Last Green Lagoon, supra note 73, at 980.
304. Minute 306, supa note 302.
305. Tliese discussions took place during the "Mapping Conservation Priorities in the Colorado River Delta: A State-of-Knowledge Workshop." FRNcisco ZAIMORA-ARROYO ET AL.,
CONSERVATION PRIORrrIEs IN THE COLORADo RIVER DELTA iii, 2 (2005) available at mv.
sonoraninstitute.org/component/docmadoc_,,iew/1307-conservation-priorities-in-the-colorado-river-delta-06152005.hnil.
306. Id. at 9.
307. Id. at ii-iii.
308. Id. at 24.
309. SONORAN INST., COLORADO RIVER DELTA RESTORATION PROJECr: A PLAN OF ACrION
6 (2011), awmlable at ww.sonoraninstitute.org/component/docman/doc-xiew'/1302-coloradoriver-delta-project-a-plan-of-acion-prospectus.hitl.
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remnant fractions of native vegetation that were threatened by invasive species
that thrive in higher salinity soil,"' and involved mechanically removing invasives
and then working to revegetate affected areas with native tree species."' These
restoration efforts involved long-term coordination among a ,arietq of different
organizations, including Pronatura Noroeste, Sonoran Institute, tie Yuma
Crossing Natural Heritage Area, the Cocopah Indian Tribe, the National Wildlife Federation, IBWC, CILA, US Fish and Wildlife, the Cotnisi6n Nacional
de Areas Naturales Protegidas ("CONANP"), and Reclamation. '
The largest restoration sites emerged along a section of the Colorado River
mainstem just south of the town of Guadalupe Victoria, Baja California.3 The
"Laguna Grande" site, as it is known, now consists of a network of interconnected restoration sites and began successfully demonstrating the restoration of
native cottonwood, willow, and mesquite habitat in 201 L" The binational limitrophe reach of the Delta also received considerable ecological conservation
attention ' and becamne the focus of ongoing binational NGO restoration efforts;3 16 upstream, the City of Yuma also undertook significant restoration work
in the Yuma East Wetlands, which lie at the confluence of the Gila and Colorado Rivers. With twelve miles of the linuitrophe located in the Cocopah Indian
reservation, indigenous restoration efforts have also been important in this region."' Among other efforts, the Cocopah Indian Nation and the National
Wildlife Federation created the Colorado River International Conservation
Area ("CRICA") steering committee to obtain permanent cultural and biological resource protection along the limitrophe and to secure sufficient water flows
for wildlife and habitat protection!"
These local restoration efforts led to the establishnent in 2008 of the Colorado River Delta Water Trust ("Delta Water Trust" or "Water Trust"), a formal water trust created under Mexican law as part of a cooperative project
among Pronatura Noroeste, the Sonoran Institute, and EDF to acquire water
and land assets for specific restoration sites in the Delta. 0 The Delta Water
Trust takes advantage of unique provisions in Mexico's water laws that allow
surface water rights in the Mexicali Valley to be transferred for use in the Delta
ecosystem. 0 The Water Trust subsequently played a significant role in the negotiations between the United States and Mexico by committing to provide water (matching commitments from the United States and Mexico) in support of
310. See LELLOUCH ETAL., supra note 40, at 49.
311. See id.
312. Personal knowledge of the authors.
313. SONORAN INST., COLORADO RIVER DELTA RESTORATION PROJECt: LAGUNA GRANDE
RESTORATION AREA 1 (2013), available athttp://ww.sonoraninsfitute.org/componenVdocnian/
docview/1550-colorado-river-delta-program-restoration-project-laguna-grande-09152013.html.
314. Id.at 1-2.
315. Minute 306, supra note 302.
316. Cocopah's Etorts,supra note 295, at 7-8.
317. Id.
318. Id. at 8.
319. SONORAN INST., COLORAio RIvER DELTA RESTORATION PROJECT: LANDMARK
BINATIONAL AGREEMENT: MINUTE319, atii (2010) availablea4 http://www.sonoraninsfitute.org/

component/docman/docdetails/1552-minute-319-factsheet-09152013.html?Iteinid=3 [hereinafter DELTA WATER TRUST].
320. DELTA WATER TRUST, supra note 319, at i.
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the environmentally related flows in both Minutes 316 and 319, as discussed in
detail below."'
Given the absence of water in the Colorado River's final reaches, Mexico
has not had a significant opportunity to develop recreation-based economic activities in connection with the Colorado River like those that now exist in the
United States." ' In addition to the enormous damage done to the domestic
fishing industry in the Upper Gulf of California-which virtually disappeared in
many areas-the lack of water in the Colorado River has prevented economic
markets in recreation and tourism from developing and expanding. " Where
water is available, however, some ecotourism and recreational opportunities mn
the Delta have developed and have created work opportunities for local residents." ' Campo Mosqueda, a flood-damaged Baja California shrimp farm, has
been transformed into an ecocamp along the Rio Hardy." ' To the east, the
Ci6nega is the Delta's most important wetland ecosystem for maintaining bird
species, and has also attracted recreationalists" ' Even aside from the relatively
recent recreation boom experienced on the Colorado River in the United
States, the Delta continues to have tremendous cultural importance for local
Mexican communities. If the Delta's remaining wetlands "were to disappear,
[local] communities' social fabrics would almost certainly disintegrate ....
.
IV. THE RECENT EVOLUTION OF THE BORDER WATER RELATIONSHIP
With a few exceptions, the US-Mexico Colorado River water relationship
continued to proceed on a somewhat arms-length basis throughout the latter
part of the twentieth century. Although Minute 306 engendered some limited
optimism regarding the potential for increased cooperation in the.early 2000s,
this was quickly subdued by setbacks that delayed cooperative efforts in the
Delta and further soured the US-Mexico relationship.
These setbacks were closely tied to the growing pressure on Colorado River
resources within the United States in the face of continued growth and an
emerging drought. During the early part of the 2000s, a series of events (including the lining of the Ali-American Canal, the adoption of new reservoir management guidelines in 2001 and 2007, and other developments discussed below) served to illustrate the limited effectiveness of Minute 242's ambiguous
consultation provision,"' and led to ever-increasing tension in the binational relationship.

321. Seeid.
322. See generally SOUTHWICK Assocs., EcoNoMic CONTRIBUTIONS OF OUTDOOR
RECREATION ON THE COLORADO RIVER AND ITS TRIBUTARIES (May 3, 2013), available at

http://protectflows.com/wp-content/uploads/2013/09/Colorado-River-Recreational-EconomicImpacts-Southwick-Associates-5-3-12_2.pdf.
323. Sandra Postel, Revi val in the ColoradoRiver Delta,NAT'L GEOGRAPHIc NEWS WATCH
(Mar. 22, 2013), http://newsiwatch.nafionalgeographic.com/2013/03/22/revival-in-the-coloradoriver-delta/.
324. Id.
325. XVATER MAN, supra note 43, at 279-80; Quienes Somos, CAMPO MOSQUEDA,
http://www.campomosqueda.com/ (last visited Oct. 28, 2014).
326. See WATERMAN, supra note 43, at 252.
327. LrLLouCH ET AL., supranote 40, at 36.
328. Lochhead, supra note 261, at 384-85.
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A. THE 2001 INTERIM SURPLUS GUIDELINES
In the late 1990s, under pressure from the US federal government and the
other Colorado River Basin states, California's major Colorado River stakeholders began actively negotiating to reduce California's overall use of Colorado
River water, which had historically exceeded the state's legal allocation of 4.4
maf, through a series of limited reallocations." The product of these negotiations was the 1999 Quantification Settlement Agreement ("QSA"), a conditional settlement agreement among the major California water users signed under heavy pressure from then Secretary of Interior Bruce Babbitt." °
The QSA' consisted of a series of agreements that collectively amended
the terms of a 1929 agreement" that had allocated Colorado River water among
the major California water users.' The QSA accomplished significant transfers
of water among the major Southern California municipal and agricultural users,
effectively fitting Southern California's historically lower-priority municipal use
within California's legal allocation of 4.4 maf.'
A key condition of the QSA was that the US Department of Interior provide California a "soft landing," meaning limited surplus water deliveries to California would continue for an additional fifteen years to permit the water users
to complete the QSA water transfers.' Reclamation led negotiations among
the Basin states, ultimately releasing a Draft Environmental Impact Statement
("EIS") in July 2000 that evaluated, among others, two competing alternatives
submitted by California and by the other Basin States." Although California's
plan was more aggressive in nature, both alternatives proposed to draw down
Colorado River storage reservoirs to provide surplus deliveries to California,
while capturing a far greater percentage of future flood flows."' The Basin States
329. Id.at 354-55.
330. See Tony Perry, 3 Agencies Reach Truce on Colorado River Water, L.A. TIMES (Aug.
5, 1999) http://aricles.lafimes.com/1999/aug/05/news/mn-62828.
331. QUANTIFICATION SETTLEMENT AGREEMEN'T AND RELATED AGREEMENTS AND
DOCUMENTS (Oct. 10, 2003), availableathttp://www.sdcwa.org/sites/default/files/files/QSA-fmal
.pdf [hereinafter QSA].
332. In 1929, to move forward with construction of the Hoover Dan, California's legislature
limited the state's use of Colorado River water to 4.4 maf per year, providing the other basin
states security that Colorado River water would be available to them. California Limitation Act
of 1929, ch. 16, 48 Cal. Stat. 38, 38-39 (1929); see also Lochhead, supra note 261, at 332.
333. See Lochhead, supra note 261, at 380 (providing an excellent discussion on the QSA).
334. See Quantmfication Settlement Agreement, SAN DIEGO CNTY. WATER AUTH.,
http://www.sdcwa.org/quantification-settlement-agreement (last ,isited Oct. 28, 2014).
335. See STAFF OF S. AGRIC. & WATER RES. COMM., 2003-2004 SESS., BILL ANALYSIS ON S.
277 (Cal. 2003), availableathttp://www.leginfo.ca.gov/pub/03-04/bill/sen/sb_0251-0300/sb-277_
cfa_20030910_121209_sen comm.html.
336. BUREAU OF RECLAMATION, U.S. DEP'T OF THE INTERIOR, COLORADO RIVER INTERIM
SURPLUS CRITERIA DRAFT ENVIRONMENTAL IMPACT STATEMENT SUMMARY, at S-4 (2000),
availableat http://wwwv.usbr.gov/lc/region/g4000/surplus1/SURPLUSDEIS.html# (click to view

"Summary").
337. See BUREAU OF RECLAMATION, U.S. DEP'T OF THE INTERIOR, COLORADO RIVER
INTERIM SURPLUS CRITERIA DRAFT ENVIRONMENTAL IMPACT STATEMENT ATTACHMENT D
PART 1 (2000), available at http://Nww.usbr.gov/lc/region/g4OO0/surplusl/SURPLUSDEIS.
html# (click to view "Attachment D" and then "Part 1"); BUREAU OF RECLAMATION, U.S. DEP'T
OF THE INTERIOR, COLORADO RIVER INTERIM SURPLUS CRITERIA DRAFT ENVIRONMENTAL
IMPACT STATEMENT ATACHMENT D PART 2 (2000) available athttp://www.usbr.gov/lc/region/
g4000/surplusl/SURPLUS_DEIS.html# (click to view "Attachment D" and then "Part 2");
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ultimately negotiated a compromise alternative, submitted during the public
comment period on the Draft EIS,' which Reclamation selected in slightly
modified form as the preferred alternative in its Final EIS. ' Following Reclamation's release of the Final EIS, the major California water users approved tie
QSA340 and Secretary Babbitt signed a Record of Decision implementing the
new Colorado River Surplus Guidelines.'
As the Final EIS correctly noted, the changes in water operations contemplated in the Surplus Guidelines-designed to capture a greater percentage of
water generated in high-flow years for use in the United States-would substantially reduce both the frequency and volume of floods and other unplanned
releases of water that had reached Mexico and the Delta periodically since
1980. " ' From an international perspective, the new guidelines thus adopted a
program of Colorado River management that was "heavily prejudiced against
the delivery of excess water to Mexico,"3" and which was apparently antithetical
to Minute 3 0 6's purported interest in the ecology of the Delta. The Final EIS
also rejected a proposal by NGOs (known as the "Pacific Institute proposal")"
that would have guaranteed a small flow of water to preserve existing environmental values in the Delta in connection with the surplus deliveries." This
proposal was rejected on the basis that any environmental impacts in the Delta
were beyond the proper scope of US federal consideration, "6 as Mexico was

BUREAU OF RECLAMATION, U.S. DEP'T OF THE INTERIOR, COLORADO RIVER INTERIM SURPLUS
CRITERIA DRAFT ENVIRONMENTAL IMPACT STATEMENT ATTACHMENT E (2000) available at
http://www.usbr.gov/lc/region/g4OO0/surplusl/SURPLUS _ DEIS.html# (click to view "Attach-

ment E").

338. See Colorado River Interim Surplus Criteria, 65 Fed. Reg. 48,531 (Dep't of Interior Aug.
8, 2000).
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INTERIM SURPLUS CRITERIA FINAL ENVIRONMENTAL IMPACT STATEMENT, at 2-5, 2-10 (2000),
available at http://www.usbr.gov/lc/region/g4OOO/surplus/SURPLUSFEIS.html (click to view
"Description of Alternatives") [hereinafter INTERIM SURPLUS CRITERIA FEIS].
340. QSA, supra note 331.
341. See Colorado River Interim Surplus Guidelines, 66 Fed. Reg. 7772, 7772-73 (Dep't of
InteriorJan. 25, 2001).
342. See INERIM SURPLUS CRITERIA FEIS, supranote 339, at 3.16-3.23. The FEIS projected
reductions in flow below the already-depleted Morelos Dam of anywhere between seven percent
to one hundred percent (depending on system hydrology); for all intents and purposes, aside
from occasional flows out of the Gila River (which are not captured by the major Colorado River
reservoirs), the new reservoir operations were projected to effectively eliminate flows below Morelos Darn in dry and normal years.
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344. See Letter from Mindy Schlimgen-Wilson, Assoc. Dir., Sw. Reg'l Office, American Rivers, et al.,
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responsible for the management of all water passing the international boundary" and was therefore in a position to control whether water reached the Delta;
furthermore, Reclamation indicated that it lacked the authority to deliver any
water to Mexico beyond that required by the 1944 Water Treaty."
The position asserted in the 2001 Surplus Guidelines continued a longstanding US policy of disclaiming US federal responsibility for environmental
impacts in Mexico from river operations-a position asserted in Reclamtion's
1996 Biological Assessment, ' Fish & Wildlife's 1997 Biological Opinion," the
ongoing Lower Colorado Multi-Species Habitat Conservation Plan,"' and other
federal actions related to the Colorado River. While the precise scope of transboundary federal environmental obligations remains undecided, the Federal
District Court for the District of Columbia later confirmed Reclamation's argument that it lacked discretion to deliver additional water to Mexico under the
1944 Water Treaty and the Law of the River in a 2003 decision, Defenders of
Wildlife v. Norton."
Completed just a year after Minute 306, the 2001 Interim Surplus Guidelines were a significant disappointment to Mexico. From Mexico's perspective,
they represented a unilateral action by the United States that was undertaken
without meaningful input or consultation with Mexico, and served to substantially degrade the US-Mexico water relationship. " The Mexican Ministry of
Foreign Affairs, in a rare formal diplomatic complaint, requested that the US
State Department mitigate impacts of the Surplus Guidelines and suggested that
the action could adversely impact US-Mexico relations.3 "
B. BORDER WATER CONFLICT IN THE WAKE OF THE 2001 GUIDELINES

The Interim Surplus Guidelines also led, at least indirectly, to two other
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significant conflicts between the United States and Mexico: the proposed operation of the YDP and the lining of the All-Amr&ican Canal. Taken together,
these conflicts took the US-Mexico water relationship to new lows during the
mid-2000s.
1. Yuma Desalination Plant
Although the QSA had been approved in principle prior to the Record of
Decision, the QSA remained a tentative agreement at best, and many of the
details began to prove troublesome. 5 Incoming Secretary of the Interior Gale
Norton ultimately imposed a December 31, 2002, deadline for all parties to
sign the QSA"' However, with just hours to go before the deadline, the fragile
consensus around the QSA broke down. 7 In response, Secretary Norton suspended deliveries of surplus water to California, along with a portion of scheduled deliveries to the IID." Several intense rounds of further negotiations ultimately salvaged the QSA; however, Secretary Norton's decision to curtail water
deliveries to California also triggered a key provision related to the continued
bypass of drainage water into the MODE canal pursuant to Minute 242.
The Colorado River Basin Salinity Control Act ("CRBSCA"), passed in
connection with Minute 242, authorized the construction of the YDP to treat
MODE drainage water, and thus to minimize the "loss" of bypass water to Mexico." As a temporary measure, however, CRBSCA also provided for the bypass water to be offset during an interim period via pledges of water conserved
by federal efforts to line the Coachella Canal in California.' The curtailment
of deliveries to California under the QSA resulted in the loss of this offset water
under the terms of the lining agreement, which required the Department of the
Interior to begin exploring new alternatives to replace the bypass flow, including
potential operation of the YDP. '
Reopening the YDP, which had only operated for two brief periods since
its completion in 1992,"' posed a significant threat to the continued existence of
the Ci6nega wetland, as it would have cut MODE flow to the Ci~nega and replaced it with highly saline brine waste discharge from desalination operations.
Scientific studies demonstrated that this would likely drive salinity levels high
enough to destroy most of the enormous cattail marsh that had developed in

355. Lochhead, supranote 261, at 355-56.
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the northern portion of the Ci~nega"' Many water users advocated for operation of the YDP, which led to repeated clashes between Reclamation, Lower
Basin water users, environmental organizations, Mexican water managers, and
Mexican environmental agencies that further disrupted the diplomatic relationship during the mid-2000s."4
2. Lining the All-American Canal
The US-Mexico relationship only deteriorated further in response to another QSA-related contxoversy: the lining of the All-American Canal
("AAC").' A key feature of the QSA was the conservation (and transfer) of
around seventy thousand acre-feet of seepage losses from a twenty-three-mile
stretch of the unlined AAC as it passes through the sandy soils of the Algodones
region along the US-Mexico border."' In 1988 the San Luis Rey Indian Water
Rights Settlement Act authorized Reclamation to line the AACY" Reclamation
ultimately issued a Final Environmental Impact Statement/Environmental Impact Report ("FEIS/EIR") and corresponding Record of Decision in 1994, selecting the so-called "Parallel Canal Alternative," which involved constructing a
new concrete-lined canal parallel to the existing one."
The FEIS/EIR estimated that the lining project would cut seepage from the
AAC by approximately seventy-five percent."
At the time, approximately
ninety percent of this seepage flowed towards Mexico, where it served to replenish groundwater in the northern Mexicali Valley with relatively low-salinity
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SANTA CLARA WORKSHOP 7 (Apr. 22, 2005), availableathttp://cwcbweblink.state.co.us/
WebLinkDocView.aspxid-114241&page=6&dbid=0; but see YUMA DESALTING PLANT
DEMONSTRATION RUN REPORT, BUREAU OF RECLAMATION, U.S. DEP'T OF THE INTERIOR, 27
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water."' Lining of the canal was thus expected to significantly reduce groundwater recharge to the aquifer in the region and to lower the water table by as
much as thirty feet in the northeastern portion of the Mexicali Valley, where
Mexican farmers had come to rely on AAC seepage in support of their groundwater pumping." ' Reclamation did not consider impacts to Mexican wetlands
in the FEIS/EIR, although studies also suggested that the canal lining project
was likely to impact approximately 8,400 acres of wetlands and terrestrial habitat
along the Andrade Mesa in Mexico."'
As noted above, the 1944 Water Treaty did not address the use of groundwater in the border region, and aside from the limited provisions of Minute 242
there had been no other broad binational agreement on the sharing of border
aquifers. "' Although IBWC held a consultation with CILA in the early stages
of the AAC lining project (thus satisfying the requirements of Resolution 6 of
Minute 242)," ' the alternative adopted in the federal Record of Decision did
not attempt to address the related groundwater concerns, nor did the consultation recognize or address potential wetland impacts.
In the absence of a binational groundwater agreement, the formal US position was that the AAC seepage was legally part of California's 4.4 maf water
allotment under the Law of the River, such that Mexico had no legal right to the
water,' 5 nor did Mexico have the right to interfere with efficient use of water
within US territory. 7 Reclamation conducted two five-year re-examinations of
the 1994 NEPA documentation without making changes or obtaining further
consultation, and Mexico maintained open opposition to the proposed project
throughout. Then President of Mexico Felipe Calder6n publicly opposed the
project, stating that it would "cause enorous damage to the economy and the
environment of the Baja California border."7 .
Mexican interests ultimately joined several organizations in California in a
7 In 2006, however, Congress overrode these
federal lawsuit against the project."
legal challenges, issuing an instruction that Reclamation proceed with the project regardless of any conflicting environmental laws." Despite further Mexican
protests, Reclamation commenced and completed the lining project in 2009,
freeing up water for transfer to San Diego. " This action by the United States,
370. See id.
371. See id.
372. Andrade Mesa Wetlands, supra note 365, at 907-10.
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which Mexico again perceived as an essentially unilateral move to develop border water resources, " drove the US-Mexico border water relationship to a new
low and provided an excellent example of the resentment that the continued,
arms-length water management relationship could generate."
C. THE 2007 INTERIM SHORTAGE GUIDELINES

By the mid-2000s the Colorado River Basin was experiencing the worst
drought in its roughly one hundred-year recorded history,' a drought that continues as of the writing of this article and which by now is recognized to be
among the most significant in the past several thousand years of reconstructed
flow.'" With "no specific guidelines to address the operations of Lake Powell
and Lake Mead during drought and low reservoir conditions," Reclamation
needed to devise a management plan that would provide more certainty to
stakeholders. " After some initial attempts at discussions among the Basin
States, Reclamation initiated a NEPA process to generate and consider alternafives for reservoir management."0
In late 2007, following an extensive series of negotiations among the Colorado River Basin States and other US stakeholders, then Secretary of the Interior Dirk Kempthorne signed off on a decision to implement the Colorado
River Interim Guidelines for Lower Basin Shortages and Coordinated Operations for Lake Powell and Lake Mead ("2007 Interim Shortage Guidelines").0
The 2007 Interim Shortage Guidelines, as well as the series of agreements
amrong the Basin States and the major Colorado River users that accompanied
them, for the first time in the history of the Law of the River established criteria
for delivery of Colorado River water during periods of water shortage.' Secretary Kempthorne described the 2007 accord as "the most important agreement
among the seven basin states since the original Colorado River Compact of
1922," " and praised the Basin States for working together to solve the shortage
issues on the river within the confines of the Law of the River.90
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Chamge and Variability, INTERMOUNTAIN WEST CLIMATE SURVEY (Ian. 2009), available athttp:
//wwa.colorado.edu/climate/ics/archive/1WCS-2009Janfeature2.pdf.
384. See David M. Meko et al., A'edievial )roughtin he Upper Colorado River Basin, 34
GEOPi Ys. REs. LETr. 1, 4 (May 2007); Connie A. Woodhouse et al., Updated Sureanflow Reconstructionsfor the Upper ColotradoRiver Basin, 42 \VATER RIs. RESEARCH, 1, 13-14; Charles
Stockton & Gordon C. Jacoby, Jr., Long Temi Surince-Water Supply andStreamflow Trends hi
the Upper Colorado River Basin, in LXKE POWELL RESEARCH PROJECT BULLETIN 39 (Mar.
1976); see POWELL, supra note 8, ch. 13 (for a good discussion on tree rings studies).
385. Jerla & Prairie, supra note 383, at 1.
386. 2007 IN'ERIM SHORTAGE GUIDELINES, supra note 23, at 1-2.
387. Id.; Press Release, U.S. Dep't of Interior, Secretary Kernpthorne Signs Historic Decision
for New Colorado River Management Strategies (Dec. 13, 2007), awilable athttp://iww.doi.go'/
news/archive/07_News Releases/071213.htmnl [hereinafter Kernpthorne Press Releasel.
388. 2007 INTERIM SHORTAGE GUIDELINES, supra note 23, at 12.
389. Kenpthorne Press Release, supra note 387.

390.

Id.

WA TER LA WREVIEWol

Volumne 18

The 2007 Interim Shortage Guidelines created operational flexibility by coordinating the drawdown of Lakes Powell and Mead during clearly defined periods of shortage, "' and created specific trigger points, based on reservoir elevation levels at Lake Mead, to determine when Lower Basin users would incur
shortages."' These trigger points, together with elevations at Lake Powell, determined release amounts from Powell to Mead. 9' Previously, under the "Colorado River Long Range Operating Criteria" (developed by the Secretary of the
Interior pursuant to the 1968 Colorado River Basin Project Act), the annual
target release at Glen Canyon Dam was 8.23 maf9 2 -a figure that the Secretary
would only alter under "surplus" or flood conditions justifying larger water releases for the Lower Basin.' The 2007 Interim Shortage Guidelines allowed a
wider range of releases based on the relative condition of storage in Lakes Powell and Mead, facilitating conjunctive operation of the reservoirs that allowed
them to function more like a single, large reservoir. Furthermore, they provided
greater certainty, flexibility, and predictability in the event of prolonged drought
conditions."'
Introduced into the Law of the River in the 2007 Interim Shortage Guidelines was a new management mechanism known as Intentionally Created Surplus ("ICS")."' The ICS mechanism allows Lower Basin water users to store
water in Lake Mead created through extraordinary conservation measures,398
system efficiency improvements, or importation and subsequent recovery in fu-

ture years."9 ' In exchange for foregoing a portion of its annual apportionment
in the year that the extraordinary conservation occurs, a user that conserves water may receive delivery of water in excess of its annual apportionment in future
years (or transfer that excess water for use by another user in the sane state).
Alternatively, non-Colorado River water imported to the Basin can then be diverted at another location, allowing a user that augments the River to receive
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water in excess of its normal apportionment."°
Perhaps most importantly, for a river basin with a long history of interstate
conflict the agreements surrounding the Interim Guidelines represented a major step towards basin-wide collaboration and the sharing of risks amongst the
US Basin States and the major water delivery agencies in the United States." '
These agreements worked around the Basin stakeholders' deeply conflicting
legal interpretations of the Colorado River Compact and other elements of the
Law of the River, and bound the Basin States to address future dilemmas
00
through consultation and negotiation before initiating any litigation."
The Guidelines also reflected a changing posture between US water users
and the major environmental NGOs, who collaborated closely with other US
stakeholders and the Bureau of Reclamation in the development of the Guidelines, reversing a long history of arms-length, litigation-driven relationships between environmental and water user interests. As a result, NGOs developed
one of the alternatives considered in the Draft and Final EIS documents and
provided significant input into the policies ultimately adopted in the Interim
Shortage Guidelines. Many of the concepts proposed by the NGOs survived
in some form in the final preferred alternative adopted by Reclamnation."
As a result, the Final FAvironmental Impact Statement (FEIS) for the Interim Guidelines included a proposal submitted by NGOs tided "Taking ICS
to Mexico," which proposed the extension of the ICS program to Mexico as a
means of addressing a series of critical binational water management issues, including conservation of the Colorado River Delta ecosystem."' The seven Basin States also provided a statement of support for opening the use of the ICS
mechanism to Mexico as part of a broader binational water management package. ' In a letter to Secretary Kempthorne, the Basin States encouraged future
discussions with Mexico regarding Colorado River management issues, noting
that during "the course of [2007 Interim Shortage Guidelines] negotiations no
issue [I surpassed the importance of how the United States exercises its authority to reduce the quantity of water allotted to Mexico under Article 10(a) of the
Mexican Water Treaty of 1944. " "o In other words, the Basin States recognized
that the conflicting potential interpretations of the vague "extraordinary
drought" language in the 1944 Water Treaty continued to generate unnecessary
uncertainty and to undemiine efforts to operate the system more flexibly in the
face of drought." '
400. Essentially, this mechanism takes advantage of Articles II(B)(2) and (6) of the Ariona v
C~ailbrni; Consolidated Decree. Article II(B)(2) allocates any surplus above 7.5 maf as follows:
fifty percent to CA, forty-six percent to AZ, Four percent to NV, while Article LI(B)(6) allows the
Interior Secretary to allocate water unused in one state to another state. See Arizona v. California,
547 U.S. 150, 155 (2006). To enable the mechanism, the Lower Basin states and water suppliers
agreed to waive their usual surplus rights under Article 11(B) (2) of the Decree in order to allow
the Secretary to manage conserved water as ICS. See ICF Agreement, supranote 398, art. 3.
401. Kempthorne Press Release, supranote 387; Basin States' Letter, sutpra note 230, at 1.
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404. Taking ICS to Mexico, supra note 397, at K-29; Collaborationin Mexico, supra note 39 1,
at 881.
405. Basin States' Letter, supia note 230, at 3-4.
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At the same time, NGO interests were growing increasingly concerned
about the need to address issues related to the Colorado River Delta-issues
that NGO representatives believed stakeholders could effectively address only
in the context of a broader binational water management discussion. " This
discussion seemed unlikely to materialize through formal diplomatic channels.
Symbolically, the "Taking ICS to Mexico" proposal and the Basin States' letter
represented a step away from the tendencies towards unilateralism and conflict
over the past several decades, and indicated a growing desire among US stakeholders to engage Mexico in productive binational discussions.

V. THE ROAD TO MINUTE 319
As discussions surrounding the 2007 Interim Shortage Guidelines proceeded, IBWC and CILA began limited discussions regarding Mexican participation in Colorado River shortages (at the urging of US stakeholders)." However, Mexico strongly objected to its exclusion from the extensive discussions
surrounding the 2007 Guidelines, taking particular issue with the inclusion of
presumed shortage volumes to Mexico as part of Lower Basin shortage management in the modeling work that supported the Draft and Final EIS documents."' These modeling assumptions allocated Mexico approximately seventeen percent of any US Lower Basin shortage amount, in keeping with the
preferred US interpretation of the Treaty's "extraordinary drought" provision.'
In response to the Draft EIS for the Shortage Guidelines, CILA insisted that
Mexico should be part of discussions about the sustainable use of water in the
Colorado River Basin and should be a proportional beneficiary of any conservation programs that modified water availability. ' In these comments, CILA
referenced salinity issues, surplus deliveries, environmental flows, and interpretation of the 1944 Water Treaty provisions with regard to "extraordinary
drought" as important issues to Mexico."'
Mexico's objections to the 2007 Interim Shortage Guidelines reflected a
substantial concern over how to manage shortages within its domestic framework."' On the US side, institutions like the Arizona Water Bank, the newly
developed reservoir storage rules in the 2007 Interim Shortage Guidelines, and
other mechanisms had allowed users in the United States to prepare for and
mitigate against shortage impacts. By contrast, Mexico has no storage reservoirs
of its om and effectively lacks meaningful domestic on- or off-stream storage
options. This leaves Mexico heavily dependent on scheduled deliveries of wa-
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ter from US reservoirs to meet its domestic water needs for municipal, agricultural, and environmental uses."' As a result, any shortage would directly impact
Mexican water users in a manner that Mexico could not control or mitigate.
Like the major US municipal users, Mexico's urban -areas in Tijuana, Ensenada, and other coastal communities in both Baja and Sonora also faced substantial water management challenges related to growing urban demand; although desalinization plants were under serious consideration as a solution, the
high infrastructure cost posed challenges for Mexican communities." Groundwater overdraft was also a growing concern for agricultural users in the Mexicali
Valley, exacerbated by the lining of the All-American Canal. At the same time,
system efficiency improvements in the United States, including the 2001 Interim Surplus Guidelines and a new project proposed as part of the 2007 Interim Shortage Guidelines to capture over-deliveries to Mexico,"' were decreasing the quantity of river flow to Mexico. Additionally, salinity levels were
creating economic impacts on Mexican farms, presenting a significant obstacle
to efficiency improvements in agriculture due to problems with salt buildup on
cultivated lands. "' And not least among Mexican concerns were the significant
and growing environmental issues related to the Colorado River Delta.
A. THEJOINT COLORADO RIVER COOPERATIVE PROCESS
Given the already strained nature of the US-Mexico relationship on the
River, it seemed unlikely to many stakeholders that IBWC and CILA would be
able to constructively address this growing suite of binational issues through regular channels.' Instead, a small group of US Lower Basin and Mexican water
managers, as well as NGOs from both countries, began exploring the potential
for a less formal binational process that would bring together water managers
and stakeholders from both nations to seek out and explore new binational water management solutions.'" To this end, Pronatura Noroeste, a Mexican environmental group, organized a series of informal binational workshops to explore potential cooperative binational actions for improving Colorado River
management in areas related to growth, shortages, and environmental needs.'2 '
The driving force behind these workshops was a mutual desire to move beyond
the notion that international river management was necessarily a zero-sum
ganme, in which the interests of one country or one water user would prevail over
the interests of others-an approach which had repeatedly proved to encourage
conflict mad legalistic,
ams-length relationships between water users in the Col2
orado River Basin.1
In a series of workshop discussions, this small group of US and Mexican
stakeholders identified the need for a new Minute that would provide a holistic
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and broadly-based framework for binational water management, together with
a series of potential areas of cooperation, all in connection with basic needs
related to efficiency, conservation, augmentation and environmental stewardship. ' The workshops also proposed a process of binational information exchange about Colorado River operations and water management, including several field trips to build shared understanding. 4 Around this same time, a group
of US municipal users also began exploring the potential for specific binational
projects that they could undertake in cooperation with their Mexican counterparts, including a potential joint desalinization facility. 5
In response to these stakeholder efforts and the growing interest in a joint
collaborative process, US and Mexican officials began a series of conversations
about the potential for a formal binational collaborative process under the auspices of IBWC and CILA." On August 13, 2007, the countries released the
US-Mexico Joint Statement on Colorado River Cooperative Actions ("2007
Joint Statement"), in which the participants of the prior informal workshops
established a framework for "discussion, joint study, investigation and evaluation".. and agreed that "cooperative, innovative and holistic measures should
be considered to ensure that the Colorado River is able to continue to meet
environmental, agricultural and urban demands of both nations .....
The water
management issues prioritized in these discussions were: (i) climate change and
the ongoing effects of historic drought in the basin; (ii) the Colorado River
Delta, habitat protection, and other environmental priorities; (iii) water conservation, storage, and augmentation, including desalinization opportunities; and
(iv) the
identification of opportunities for more efficient water deliveries to Mexico. '
On March 11, 2008, a binational Core Group established in accordance
with the 2007 Joint Statement convened with the purpose of establishing an
international group of representatives to identify salient issues and ultimately
develop implementation strategies." Known as the Joint Colorado River Cooperative Process'("JCRCP"), the IBWC and CILA Commissioners formalized
the process in an exchange of letters ' and a joint "Terms of Reference."
The Core Group operated under the auspices of the IBWC, but the group
423.
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focused more on the inclusion of local stakeholder interests than a typical diplomatic decision-making body. The Core Group consisted of individuals representing federal agencies, state agencies, municipal and agricultural water providers, and NGO stakeholders from both countries.' Additionally, for the first
time outside of Minute 306, the IBWC emphasized the importance of environmental water use along with urban and agricultural use.' The Core Group
ultimately created four Work Groups to pursue cooperative actions in four
broad areas: (i) conservation, (ii) new water sources, (iii) environmental issues,
and (iv) system operations.3 ' These Work Groups, closely reflecting the 2007
Joint Statement's selected focus areas, met during 2008, 2009, and 2010 to
sketch out potential actions both nations could take in these respective areas,
later reporting their findings back to the binational Core Group.'
From the perspective of the authors, two of whom were participants in the
JCRCP discussions, the process of trust-building, mutual understanding, and
stakeholder empowerment that occurred through the binational process was
critical to the future success of these efforts. 6 When theJCRCP began, US and
Mexican stakeholders began in very different places-the United States with a
series of principles, the Mexican side with a long list of potential binational projects. Discussions were long and often difficult due to the significant levels of
historic mistrust. Cultural differences made the free flow of communication
challenging, language barriers made communication between the United States
and Mexican participants cumbersome and led to frequent misunderstandings,
and progress towards consensus was at times frustratingly slow. However,
through field trips, conversations, and many evenings of shared meals, cerveza,
and good company, binational stakeholders built increasing trust, mutual understanding, and ultimately friendships that made communication and consensus possible. -In many cases, these relationships built on the existing network of
relationships that NGOs and other individuals with experience working across
the border had developed by facilitating communications, proposing solutions,
and smoothing over misunderstandings.'
B. THE FIRST BREAKTHROUGH: MINUTES 316,317, AND 318

After more than three years of effort in the JCRCP, the two sides built an
increasingly robust understanding of the interests and values of the other, and
each of the various Work Groups developed a series of consensus-based reconmendations for consideration as part of a larger agreement. In early 2009
IBWC and CILA issued another joint declaration ("2009 Joint Declaration")
to solidify the progress made by the Joint Colorado River Cooperative process
on developing cooperative measures for water management.'' The 2009 Joint
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Declaration recognized the importance of "representatives from governmental
and non-governmuental organizations in the United States and Mexico [whol devoted significant effort, particularly over the past two years through the IBWC,
to this initiative in order to identify, discuss, and prioritize potential actions for
implementation through cooperative efforts to provide additional security and
certainty in the water supply of the Colorado River System.""9 The 2009 Joint
Declaration presaged three important new agreements reached during 2009
and 2010 that paved the way to the comprehensive agreement reached in Minute 319.
1. Minute 316: Hope for the Cidnega de Santa Clara
The first substantive result of the JCRCP process developed with regard to
the long-standing dispute over the Ci6nega de Santa Clara wetland in Mexico,
which as noted above was threatened by the proposed operation of the YDP."
Rather than allow this issue to disrupt the binational goodwill developing
through the JCRCP, Reclamation used the JCRCP process to engage Mexico
with regard to a proposed YDP pilot run." These consultations took place in
November 2008 and July 2009 mad included extensive discussions with the
JCRCP stakeholders, culminating in an IBWC joint report offering recommendations for a pilot run to determine the feasibility of long-term operations. "
Pursuant to this report, in early 2010 the IBWC adopted Minute 316, which
established ajoint program for mitigation of potential impacts to the Ci6nega."
The United States, Mexico, and participating NGOs each pledged to deliver
ten thousand acre-feet of water to the Ci(nega to replace the water that would
not flow through the MODE bypass canal during the test operation of the
YDP,"' while most of the costs of YDP operation were borne by MWD,
SNWA, and CAWCD under a joint funding agreement. ....
Minute 316 became the first binational agreement to provide water for the
specific purpose of preserving the Colorado River Delta ecosystem. It was also
a milestone for the Delta Water Trust, which was the mechanism NGOs employed to match joint federal commitments to the Delta.' Between 2009 and
2010 the Delta Water Trust facilitated the delivery of approximately ten thousand acre-feet of water to the Citnega in support of Minute 316.'" Working
with two Mexican agencies, the Trust temporarily pledged its water rights to
439. Id.
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CONAGUA for their stated purpose, and CILA arranged for their delivery to
the Ci~nega via the MODE canal in lieu of their regular delivery as part of Mexico's regular annual water order at Morelos Dam." This successful three-way
pledge of water among the federal governments and NGOs also carried forward
as a strategy for future environmental flows, providing the basic structure for the
Minute 319 environmental flows that followed.
Reclamation declared the 328-day YDP pilot run a success. " During the
pilot run, YDP produced 30,496 acre-feet of water, which Reclamation delivered to the Colorado River as part of the Mexican allocation in exchange for
water remaining in Lake Mead, which it credited to the funding parties. However, the most remarkable aspect of YDP's pilot run was the advancement of
cooperation among the United States, Mexico, US water users, and environmental groups. Not only did the consultative planning under Minute 316 affirm
the emerging commitment to enhanced binational cooperation and alleviate
Mexico's concerns over potential adverse impacts to the Ci~nega, but the
once-controversial pilot operation also moved forward without a single lawsuit
and with the affirmative support of environmental organizations-a remarkable
departure from the bitter acrimony of previous years.
2. Minute 317: Formalizing the Stakeholder Process
Minute 317, executed in June 2010, formalized the ongoing JCRCP and
reaffirmed IBWC and CILA's commitment to an inclusive stakeholder process
as they continued to work towards a cooperative and comprehensive agreement
on Colorado River management. ' Minute 317 also symbolically reaffirmed the
commitment to the binational process on both sides in the wake of a shared
tragedy. On September 15, 2008, the US Commissioner of the IBWC, Carlos
Main, and the Mexican Commissioner of CILA, Arturo Henera, perished together when their plane crashed as they travelled to meet local Mexican officials
to assess flood conditions on the Rio Grande River." The tragic deaths of the
leaders of the process halted discussions for months and easily could have derailed furtherJCRCP discussions. Instead, after the two sides recovered from
the tragedy, they rallied around the newly appointed leadership of IBWC and
CILA, unified in their resolve to continue the Commissioners' work.
As part of the continued breakaway from the traditional nation-to-nation
structure for international diplomacy, Minute 317 acknowledged the effectiveness of the stakeholder-driven Core Group/Work Group JCRCP process in
developing solutions." Referencing both the consultation provision of Minute
242 (despite its shortcomings) and the Minute 306 framework for cooperation
in joint efforts to ecologically benefit the Colorado River Delta," Minute 317
448.
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coalesced these previous consultation efforts into this new, more comprehensive approach and effectively institutionalized the Core Group/Workgroup
structure for the ongoing evaluation and discussion of binational cooperative
actions." Minute 317 also took the additional step of creating a binational Consultative Council17 that gave the US Basin States' representatives and their Mexican counterparts standing in the international process, with the ability to review
the actions and recommendations of the Core Group. This new institutional
mechanism would prove to be critical as negotiations proceeded, as it helped to
assure stakeholders that IBWC and CILA would take their interests and water
rights into consideration. Although this clearly complicated discussions by
bringing domestic issues into the binational conversation, it also allowed the two
countries to consider far more significant changes to the binational framework
of river management.
3. Minute 318: Cooperation in the Face of Crisis
By early 2010 the essential elements of a comprehensive agreement had
begun to emerge out of continuing binational discussions, including: (i) Mexican
use of US reservoir storage via a mechanism similar to ICS; (ii)mechanisms to
creatively manage salinity impacts resulting from such storage; (iii) sharing of
shortage risks; (iv) a series of potential binational conservation and augmentation projects; and (v) the provision of environmental flows and restoration actions in the Colorado River Delta." Nonetheless, a great deal of work remained
to determine how those potential solutions could fit together in a comprehensive agreement that would work forboth sides, and a clear path forward had not
yet been identified.
Having only just recovered from the tragic loss of the IBWC Commissioners, the binational discussions suffered what seemed like another substantial
setback when a destructive earthquake struck the Mexicali Valley on April 4,
2010, damaging much of Mexico's water delivery infrastructure. 9 The 7.2 magnitude earthquake caused severe damage to primary and secondary canals,
roads, and related agricultural infrastructure, severely impacting more than
eighty thousand acres of farmland and causing significant damage to approximately seventy thousand additional acres (altogether approximately 230 square
miles)."a The earthquake was so severe that it also significantly altered the topography of the lower reaches of the Colorado River, changing land elevations
throughout the river corridor, and creating new lagoons and other features near
the historic estuary." '
The severe damage left many Mexicali Valley farmers cut off from water
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supplies altogether, causing significant crop failures throughout the Valley. '
Moreover, with major portions of the Mexicali Irrigation District cut off because
of damaged canals, Mexico would have been unable to use all of its annual
allocation of water from the Colorado River.4" However, a concept that had
been percolating in the ongoing binational discussions offered a potential solution. Building from the "Taking ICS to Mexico" concept that the NGOs advanced in the 2007 Interim Shortage Guidelines, the ongoing binational discussions featured a similar proposed mechanism known as "Intentionally Created
Mexican Allocation" ("ICMA"), which would allow Mexico to conserve water
and store a portion of its annual 1.5 maf Treaty allocation in Lake Mead for
delivery in a future year.4"
Although this mechanism was originally developed with the idea that it
would be an integral part of a more comprehensive solution, the humanitarian
catastrophe in Mexico became the impetus for both sides to immediately authorize its use in order to allow Mexico to store some of its 2010 water allocation
This
in Lake Mead until damaged water infrastructure could be repaired.'
request led to the adoption of Minute 318 on December 17, 2010, which allowed Mexico to defer treaty deliveries from 2010 to 2013 for recovery in a
future year.4" Although the emergency delayed negotiations over the remaining
elements of a comprehensive agreement for nearly a year, the success of Minute
318 also helped to build stakeholder confidence in the ICMA mechanism and
created an existing volume of Mexican storage that proved critical for Minute
319. Lastly, and perhaps most importantly, the successful binational response
to the earthquake built additional goodwill and trust between the two sides and
helped provide the catalyst for real progress in more comprehensive binational
Colorado River discussions."'
C. REACHING COMPREHENSIVE AGREEMENT: MINUTE 319
Beginning in early 2011, discussions recommenced among Reclamation,
the Basin States, US water agencies, NGOs, the IBWC, CILA, Mexico,
CONAGUA, and other Mexican stakeholders in search of a comprehensive,
Throughout 2011, both sides worked to develop procohesive agreement.
posals on various specific elements of a framework agreement and met frequently to present their ideas and discuss specific modeling outcomes of different regimes for shortage sharing, reservoir storage, and surplus sharing. 9
Although progress was slow, the ongoing process of information exchange was
important in building an understanding of the management challenges, operations, and infrastructure on both sides of the border.
Perhaps most significantly, this included Reclamation and CONAGUA
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reaching a mutual understanding and agreement on the assumptions, methodologies, and limitations of the Colorado River system models that were used to
evaluate the results of different binational water management regimes, including
storage, surplus, and shortage sharing proposals.47 This seemingly technical
concern was in fact critical to the negotiations, since both sides used these models as tools to evaluate the distribution of potential benefits and burdens (and
thus the relative fairness) of different water management proposals.
At the outset of the JCRCP process, there was very little common understanding of the water infrastructure and allocation rules that drove operations
and management decisions in the two countries. For example, Mexico had
relatively little experience with Reclamation's Riverware-based Colorado River
Support System ("CRSS") model, which drives decisions in the United States."'
To evaluate options for Colorado River system management, Mexico had instead built its own independent model of the Colorado River system, running
on a different software platform."' With different assumptions, data sets, and
inherent limitations, as well as limited understanding of each other's infrastructure and rules, these critical decision support models would produce inconsistent or even contrary results when evaluating the same proposed approach to
system management. This made progress in negotiations over mutually acceptable system operating rules extraordinarily difficult."' However, through a
series of technical exchanges and training sessions, Reclamation and
CONAGUA reached a mutual understanding and agreement on the modeling
approach, allowing Mexican technicians to independently operate the CRSS
model to explore their own management concepts and verify the results of Reclamation's work."' This technical agreement allowed both sides, finally, to proceed on a common factual footing.
By early 2012 both sides were under increasing pressure to reach agreement, but still had not reached consensus on a comprehensive framework. The
parties evaluated and discussed dozens of different ideas and proposals, but
given the competing interests and complex interrelationships between them no
single proposal or idea could move forward in isolation. Only a comprehensive
package would provide an appropriate and equitable balance of interests and
objectives. For example, shortage sharing tied to reservoir elevations in Lake
Mead-a critical element of any agreement for the United States, but understandably controversial in Mexico-would clearly need to be linked to agreements on a number of issues. These interrelated issues included surplus sharing, increased operational transparency, joint projects to conserve water,
environmental restoration and flows, the availability of a reservoir storage mechanism, agreements on salinity and shortage sharing, and so forth."' To try to
work through these complex interconnections, the United States and Mexico
elected to exchange "best-effort" comprehensive proposals, in which each side
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attempted to present what they felt would be a fair, complete agreement.476
To achieve this, each side appointed a small group of key individuals and
stakeholders'" to develop proposals. While the initial exchange of proposals
showed few places where the two sides were actually in agreement, it did demonstrate consensus on the essential elements of a future agreement-shortage mad
surplus sharing, reservoir storage, binational conservation projects, salinity, and
environmental flows-helping each side understand the nature of the interconnections that the other had drawn between those elements."' This exchange of
proposals also highlighted important misunderstandings that continued to persist and that stemmed in part from the two sides essentially talking past each
other, as well as key translation errors that had occurred in moving drafts between English and Spanish.' 9
Working from these conflicting proposals, the two sides continued to work
on a mutually agreeable comprehensive framework in a series of meetings involving (i) key stakeholders,' (ii) appointed small groups that reported back to
the key stakeholders," and finally (iii) an even smaller group that hashed out
the final details and drafted a proposed agreement. Drafted simultaneously in
both English and Spanish, with each draft projected onto matching large screens
to ensure consistency and avoid further misunderstandings, the two sides
reached a breakthrough on a draft Minute, and got to work on the bevy of supporting funding agreements, forbearance agreements, and other documents
necessary to implement the Minute on each side of the border."7 This included
a notable domestic agreement among Reclamation, IBWC, the seven Colorado
River Basin States, and several key water suppliers in which federal and non-federal parties alike confirmed their mutual agreement to cooperate and coordinate as necessary to carry out the terms of Minute 319.' Additionally, IBW¥C
agreed not to amend or otherwise alter the terms of the binational agreement
without the concurrence of the Basin States,.. affirming the growing federal-state
commitment to a cooperative approach to Colorado River management.
The two sides then began a marathon of presentations and briefing sessions
476. Id.
477. Id. In the United States, this included representatives from IBWC, Reclamation, a few
key individuals from the Basin States and major water providers, and an NGO representative;
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over a period of several weeks to obtain approvals from the various state agencies, commissions, and water district boards involved in the agreement. 11 With
only one exception-the Imperial Irrigation District"-the parties obtained
these approvals. On November 20, 2012, at a signing ceremony at the Hotel
del Coronado in San Diego, the US and Mexican sections of the IBWC executed Minute 319, "Interim International Cooperative Measures in the Colorado River Basin Through 2017 and Extension of Minute 318 Cooperative
Measures to Address the Continued Effects of the April 2010 Earthquake in
'
the Mexicali Valley, Baja California" ("Minute 319"). 87
D. OVERVIEW OF SUBSTANTIVE PROVISIONS OF MINUTE 319
As an appendage to the 1944 Water Treaty, 8 Minute 319 encompasses a
series of agreements, operational measures, and cooperative projects that the
United States and Mexico have agreed to undertake during a five-year period
(the "Pilot Period") that sunsets on December 31, 2017." 9 The intent of Minute
319 is that the agreements, measures, and projects tested during the Pilot Period
will become the foundation for a longer-term agreement that will replace Minute 319."'
At the heart of Minute 319 is a new binational framework for the management of the Colorado River storage reservoirs built around a basic principle of
partnership: that both countries are and should be participants in the management of the shared river resource, and that both countries share responsibility
for that resource."' The binational commitments in Minute 319 also reference
and incorporate the direct cooperation and participation of a series of non-federal government partners in operational measures and projects that will occur
during the Pilot Period, including major US water providers and both US and
Mexican NGOs. "
1. Reservoir Management Provisions (Surpluses, Shortages, and Storage)
As noted above, under the terms of the 1944 Water Treaty the United
States and Mexico share the impacts of shortage "in the same proportion" during times of "extraordinary drought"-an inherently murky standard that created
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significant uncertainty."' In keeping with a broader theory of partnership, Minute 319 affirms as a basic principle that the United States and Mexico should
share in both the benefits and the burdens of reservoir storage."' I accordance
with this principle, when one country is in shortage, the other should also be in
shortage, and when one country has access to surplus water, so should the other.
Similarly, Mexico and the US Lower Basin water users share the ability to store
conserved water in Lake Mead and deliver that water in a future year on essentially similar terms-for US users, as ICS, for Mexico, as ICMAY
Consistent with the 2007 Interim Shortage Guidelines, which reduce deliveries to US users, under Minute 319 water deliveries to Mexico are reduced
during low reservoir conditions, with the volume of reductions tied to reservoir
conditions at Lake Mead (as the primary Lower Basin storage reservoir)49 Under this program, deliveries to Mexico will decrease by progressively larger volumes (in a range of 50,000 to 125,000 acre-feet) as the elevation of Lake Mead
drops below 1,075 feet above mean sea level.'92 Deliveries progressively increase (in a range of 40,000 to 200,000 acre-feet) if the Lake rises above 1,145
feet or when flood releases occur."
Also, in keeping with the partnership principle, Minute 319 continues and
expands the storage framework initially established in Minute 318 by which
Mexico can conserve and store water in the US reservoir system." Under the
ICMA program created in the Minute, Mexico is allowed to store up to 250,000
acre-feet each year of its Treaty allocation in US reservoirs, and to deliver up to
200,000 acre-feet of this stored water each year (this limit corresponds to the
1.7 maf limit on surplus deliveries under the 1944 Water Treaty) ." Mexico
can exercise these powers on terms substantially similar to that available to US
users under the ICS program. Stored ICMA water is subject to a three percent
annual charge for evaporation." ' Additionally, when Mexico stores ICMA, Minute 319 requires that two percent of the stored volume be set aside for environmental uses." The agreement also creates some flexibility in the existing
Minute 242 salinity rules"9 in order to accommodate the creation and delivery
of ICMA while giving Mexico the ability to exercise some control over the salinity of water delivered as part of its treaty allocation through the dedication of
additional saline water to environmental use.'"
Critically, Mexico is also able to use this storage to offset delivery reductions
during shortage conditions."' This was a key provision in the shortage-sharing
agreement because, as noted above, Mexico lacks available domestic on- or
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off-stream storage that it can use to mitigate shortage impacts. As such, this
provision allows Mexico to make investments in conservation activities upfront
that reduce its use voluntarily in anticipation of future shortages, thus avoiding
the impacts of unpredictable, involuntary reductions. However, Mexico also
agreed to restrict deliveries of ICMA water during shortages as necessary to
protect critical reservoir elevations that could create greater shortages in the
United States 6° From an information-sharing and continued collaboration
standpoint, the two countries also agreed to regular meetings and exchanges of
data, and to monitoring and study of the relationship between reservoir levels
and drought indicators 07in° the Colorado River Basin in order to inform future
management strategies,
2. Delivery of Water to the Colorado River Delta and Restoration Actions
Minute 319 establishes as a basic principle that, to the extent that water
supplies can be identified to provide for it, it is desirable to have water flowing
through the Colorado River limitrophe and Delta ecosystem"'Minute 319 authorizes a series of related activities to be undertaken during the Pilot Period
including (i) the actual delivery of water to the Colorado River Delta based on
a three-way commitment among the United States, Mexico, and NGOs; (ii) joint
US-Mexico monitoring and reporting of the ecological and hydrological results
of those deliveries; and (iii) funding for on-the-ground environmental restoration activities."
To organize the delivery of water to the Delta, Minute 317 required the
Environmental Work Group and Consultative Council to develop and submit
a plan ("Delivery Plan") to the IBWC for the delivery of 195 million cubic meters (mcm) (approximately 158,088 acre-feet) of water to the Colorado River
Delta ecosystem during the Pilot Period." ' To create the Delivery Plan, IBWC
and CILA convened a binational Environmental Flows workgroup that worked
through most of 2013 to prescribe the timing, location, and nature of flows to
be undertaken by the program, as well as strategies for monitoring and reporting
on hydrological and ecological results.'" To assist in this effort, the workgroup
also recruited a team of binational scientific experts recruited from US and
Mexican universities, NGOs, and federal agencies.' The binational Consultative Council, IBWC, and CILA approved the final version of the Delivery Plan
in February 2014.
As part of the water delivery obligations under Minute 319, the United
States and Mexico agreed to arrange for the delivery of approximately 130 mcm
(105,392 acre-feet) of water to the Delta in the form of a "pulse flow." 5 The
water required for the flow derives from storage in Lake Mead developed pursuant to Minute 318, as well as ICMA water developed through conservation
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programs undertaken pursuant to Minute 319."' The Delivery Plan designed
this flow to be a carefully-planned, sequential release of water from Morelos
Dam and two downstream waste-way structures intended to benefit the restoration of native trees throughout the Delta's riparian corridor.
Commencing on March 23, 2014, and concluding on May 18, 2014, the
flow was timed to coincide as precisely as possible with the peak of native cottonwood seed release in the Delta and to conclude before the non-native and
invasive tamarisk seed release reached its peak. 5' To further encourage recruitment of native trees, the flow hydrograph was designed to mimic a natural flood
release that would promote the germination and survival of native cottonwood
and willow seedlings, building rapidly to a high peak flow, and then gradually
lowering over time to allow the roots of newly-germinated trees to chase the
water as it receded until they reached the water table.' 6
Additionally, the Minute provided for the delivery of 52,696 acre-feet (65
mcm, or one-third of the total water delivery) of "base flow" water intended to
benefit restoration sites, to support native vegetation restored by the pulse flow,
and to provide water that would be maintained in portions of the Colorado
River channel during the remainder of the Pilot Period. "" The Delta Water
Trust makes these deliveries."' Operated by a binational coalition of NGOs,
the Trust engaged in a commitment to deliver water rights that it owns or leases
in order to meet the base flow objectives, which it evaluates on an ongoing basis
under the Delivery Plan." ' To support the Trust in this commitment, a number
of NGOs formed a joint fundraising campaign called "Raise the River" that is
intended to help provide a foundation for permanent restoration of water to the
Delta."'
To support and expand ongoing restoration efforts in the Delta, the United
States and Mexico also agreed to finance a series of on-the-ground restoration
efforts at sites throughout the Delta. This included an agreement to undertake
and finance environmental restoration efforts at the binational Miguel Aleman
restoration site, with support from water that the Delta Water Trust would deliver5" In addition, the Minute provided for three million dollars in funding for
additional on-the-ground restoration activities in the Delta!" Restoration activities are planned at various locations along the Colorado River mainstem, starting with a significant expansion of the existing Laguna Grande restoration site.'
Nonprofit groups are also providing significant funding for these activities.

514.
515.

Personal knowledge of the authors.

Id.

516. Id.; see ilso Colorado River: JEplaiLnhgthe Pulse Flow, THE NATURE CONSERVANCY,
http://ww'.v.nature.0rg/ourinifiatfives/regions/northanerica/areas/coloradoriver/colorado-iverpulse-flow-qa-with-eloise-kendy.xml (last visited Nov. 12, 2014).
517. Minute 319, supra note 25, § III(6)(e)(ii).

518. "DeltaWater Trust, supra note 319.
519. Id.
520. I.
521. Personal knowledge of the authors.
522. IM.; see also Memorandum of Agreement on the Implementation of Minute No. 319,
supra note 483, § 10.
523. Personal knowledge of the authors.

WATER LA WREVIEW

Volume 18

Finally, in order to allow the two countries to learn from the pilot environmental program, to improve understanding of the Delta ecosystem, and to better plan future agreements for water deliveries to the Colorado River Delta, the
United States and Mexico agreed to undertake joint monitoring and reporting
activities on the hydrological, ecological, and operational results of water deliveries to the Delta during the Pilot Period."' During 2013 the team that developed the Delivery Plan also assisted with the development of a proposed monitoring plan to (i) measure and evaluate surface water, groundwater,
temperature, weather, and water quality conditions during the Pilot Period;
(ii) gather relevant topographic and remote-sensing data; (iii) monitor the response of vegetation and wildlife to the water delivery program; and (iv) record
other critical information."' The United States and Mexico, supplemented by
private nonprofit efforts, have jointly committed funding, equipment, and
in-kind contributions to implement the binational monitoring plan, which is being undertaken by a team of US and Mexican scientists in an extraordinary and
ongoing binational scientific effort.26
3. Conservation Pilot Projects, Binational Water Exchange, and Future
Projects
Finally, Minute 319 creates a framework for joint US and Mexican investment in water conservation infrastructure. " The United States has committed
to provide a total of twenty-one million dollars in funding for infrastructure and
environmental projects in Mexico (including the three million dollars for restoration projects referenced above), which includes ten million dollars provided
by MWD, the SNWA, and the Central Arizona Water Conservation District
("CAWCD"), which operates the CAP."' These parties are providing the ten
million dollars pursuant to a separate funding agreement among the funding
parties and Reclaniationf5
Using these US stakeholder funds and matching Mexican funds, the United
States and Mexico intend to complete a conservation project that will line some
presently unlined portions of the Mexicali Valley delivery systemf 0 Mexico and
the United States will share the benefits of this water conservation. On the US
side, the resulting savings will meet the United States' commitment to provide
52,626 acre-feet of water for environmental purposes in support of the pulse
flow,5 In addition, 124,000 acre-feet of water (derived either from existing Minute 318 storage or from ICMA) will be made available to. the United States as
524.
525.

Minute 319, supa note 25, § III(6)(t)-(g).
Personal knowledge of the authors.

526. Id.
527. Minute 319, supra note 25, § 111(7).
528. Id. § III(6)(d); Agreement Among the United States of America Through the Department of the Interior, Bureau of Reclamation, The Metropolitan Water District of Southern California the Colorado River Commission of Nevada, the Southern Nevada Water Authority, and
the Central Arizona Water Conservation District, for a Pilot Program for the Conservation of
Intentionally Created Mexican Allocation to Intentionally Created Surplus, Nov. 20, 2012, Agreement No. 12-XX-30-W0565, Ex. A at 19 [hereinafter 2012 Contributed Funds Agreement!.
529. 2012 Contributed Funds Agreement, supra note 528.
530. See Minute 319, supra note 25, § III(7)(b)(iii).
531. Id § III(6)(e)(i)-(ii).
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binational exchange water."' Ninety-five thousand acre-feet of this exchange
water will be converted into ICS for use by MWD, SNWA, and CAWCD'pursuant to an interlocking series of domestic US agreements signed by Reclamation, the Basin States, and major Lower Basin water providers and contractors
that authorize these exchanges and allow for the conversion of a portion of the
water stored by Mexico to a special category of ICS known as "Binational Intentionally Created Surplus.""' Mexico is then entitled to all remaining water
generated by these conservation activities. 5
As part of Minute 319, the United States and Mexico also agreed to work
towards the establishment of a new emergency backup interconnection between
the two countries to supply Tijuana with water." They have further agreed to
work together on studies and further investigations of additional projects that
could be incorporated into a future Minute, including (i) a regulating reservoir
on the Alamo Canal, (ii) a fallowing program, (iii) additional conservation projects as part of the modernization of Irrigation District 14 in Mexico, (iv) binational desalination plants at Rosarito and the Gulf of California, and (v) opportunities for the beneficial use of water from the New River. 7
E. THE BINATIONAL SIGNIFICANCE OF MINUTE 319

Taken together, the provisions of Minute 319 work to address many areas
of uncertainty under the 1944 Water Treaty and growing water scarcity concerns. Providing clear guidelines for the equitable management of shortages (in
light of the vague provisions of the Treaty), coupled with commitments to share
information and engage in joint study of shortage risks, the two countries have
created a foundation on which they can work together to manage the uncertainties of climate change in the Basin and to share the growing risks of water scarcity. Allowing Mexico to store unused portions of its allocation in Lake Mead,
and to use this water to offset future shortages, has helped reduce overall shortage risk to both countries (by holding reservoir levels higher) and provides Mexico with a mechanism for mitigating the impact of those shortages in the absence
of domestic storage infrastructure. Minute 319's water quality provisions also
create sufficient flexibility within the water quality requirements of Minute 242
to ensure that this storage and delivery will not harm US users, while still honoring the water quality commitments of Minute 242. These provisions also
increase Mexico's control over water quality by allowing it to direct the delivery
of saline water for environmental benefit.
Provisions for joint investments in conservation and the ICMA-ICS exchange mechanism have also created opportunities in both countries. In the

532.
19.
533.

Id. § III(6)(e)(iii); see also 2012 Contributed Funds Agreement, supra note 528, Ex. A at
2012 Contributed Funds Agreement, supra note 528, Ex. A at 19.

534. See Interim Operating Agreement for Implementation of Minute No. 319 (Nov. 20,
2012); see aho 2012 Lower Colorado River Basin Forbearance Agreement for Binational Intentionally Created Surplus (Nov. 20, 2012).

535.
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537.
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United States, water users obtain additional water supplies that, although temporary, are critical to short-term flexibility. The Minute facilitates US access to
this water througl exchanges and calls for key US investments that benefit Mexico's efforts to improve domestic infrastructure. Mexican water users are the
long-term beneficiaries of infrastructure investments, as these projects will enable Mexico to better control its own water resources in the future. At the same
time, joint commitments to study additional future projects provide both a basis
and an impetus for continued binational discussion, collaboration, and relations
that will help carry the countries forward into a future, more permanent agreement.
Minute 319's binational environmental flow program also represents an important step towards more holistic consideration of all hydrologic needs in the
basin, human and environmental alike, and a first step towards repairing the
well-documented danage to the Colorado River Delta ecosystem, together with
its wildlife, communities, cultures, and economies. Of equal importance, by
undertaking this program as a deliberate binational investment and experiment
that both demonstrates and tests approaches to environmental restoration, the
Minute is creating and reinforcing ajoint commitment to developing a scientific
understanding of the needs of this shared ecosystem that can inform future binational agreements.
Perhaps most importantly of all, the Minute reflects a commitment to direct
stakeholder engagement that is just one part of a growing commitment to cooperation in the Colorado River Basin. In a watershed where users have long
been renowned for inter- and intrastate conflict, the level of recent cooperation
at the local, state, federal, and now international levels is noteworthy. The active
participation and contribution of agencies, state representatives, and water resource agencies, together with NGOs-none of which are typical participants in
the traditions of formal international diplomacy-has allowed for the development of a unique franework of agreement that is intended to facilitate additional river management innovations in the future. In this respect, the enduring
legacy of Minute 319 in the Colorado River Basin may very well turn out to be
the increased involvement of non-federal stakeholders in the diplomatic process.
VI. THE INTERNATIONAL SIGNIFICANCE OF MINUTE 319: LESSONS FOR
OTHER BASINs
"[0necannot be pesslmisticabout the [American] West. Thi is the naive
home ofhope. When it tilly learnsthat cooperation,not riggedindividualism,
is the quality thatmost characterizesandpresenesit, then it w'll have achieved
itselfand oudived its onrins. Then it has a chance to create a society to match
its sceneiy."
- Wallace Stegne?8
Reliable access to freshwater for human health, food production, and other
essentials to survival is fundamental to civilization; access to water also fuels

538.

WALLACE STEGNER, THE SOUND OF MOUNTAIN WATER

38 (1969).

Issue I

GE7TING TO THE RIGHT SIDE OF THE RIVER

economic growth and enables commerce.5 As such, it is unsurprising that there
are a vast number of international agreements concening shared water resources between neighboring societies that extend deep into human history."
An agreement over the sharing of water resources between the Sumerian
city-states of Lagash and Umma, reached in approximately 2500 BCE, is often
cited as the first recorded international treaty of any kind."' More than half of
the world's landmass lies in international river basins,' and at present there are
over one thousand treaties, agreements, and conventions governing the control
and management of fieshwater systems throughout the world.'
Globally, the development of international water law has closely paralleled
the evolution of human societies and the corresponding, intensifying use of
fresh water.5" Before the mid-nineteenth century, most water treaties focused
on promoting the flow of commerce and maintaining the navigability of rivers.5'
However, with the onset of the industrial revolution and the discovery of new
engineering techniques, consumptive uses and other non-navigational issues became the central focus of international water law.'" This phenomenon was parficularly notable in the Colorado River Basin: the 1922 Colorado Compact, the
1944 Water Treaty, and the development of other major governing documents
in the Basin were largely driven by the competition to divert river water to serve
distant, non-navigational uses in agricultural districts and cities.'
As noted in
the Introduction, these and other developments in the Colorado River Basin
have had a lasting impact on how the world views international freshwater management."0
A comparative analysis of existing international water treaties indicates that
for most international river systems, water quality, not water quantity, has been
the most pressing environmental concern assoiated with water development."
However, there is an increasingly visible need for agreements to provide for
environmental flows in the decimated lower reaches of rivers around the
world.' ° Issues related to water scarcity and associated ecosystem degradation
539. See MCCAFFREY, supianote 1, at 58.
540. Seeid.at 60-61.
541. InternationalDecade for Action "Waterfor Lik' 200.5-2015". Transboundcay aters,
UNITED NATIONS, litp:ffiwv.un.org/waterforlifedecade/transboundary-waters.shtnl (last visited Dec. 2, 2013) (lating the agreement to 2500 BCE); MCCAFFREY, supra note 1, at 59-60
(citing de date of the treaty as 3100 BCE).
542. Marwa Daoudy, Getung Beyond the En'Lqonment-Conflict Trap: Benefit Sharuigin International River Basins, in TRANSBOUNDARY WATER MANAGEMENT: PRINCIPALS AND
PRACT:CE 43 (Anton Earle et al. eds., 2010).

543. The 7,wisbomdaiy Freshrater Dispute Database, INST. FOR AVATER AND
WATERSHEDS, OR. ST. UNIv., http://"%,.transboundaryrwaters.orst.edt/database/DatbaseIntro
.htil (last visited, Oct. 13, 2014).
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are already affecting many of the world's important international rivers, including the Ganges, the Indus, the Amu Darya and Syr Darya, the Nile, and the
Jordan,55 ' and it appears increasingly likely that many other international river
systems will encounter the challenges of reduced water supplies and radically
altered flows in the face of climate change. The increased supply variability
widely projected to occur with climate change will bring with it not only shortage
risks but also increased likelihood of major flooding, drought, damage to ecosystems, human health concerns, energy supply challenges, and risks to agricultural production."
These issues will present a particular challenge in transboundary river systems,"' where it is often the case that at least one country's water originates from
sources outside its sovereign territory, creating the potential for significant uncertainty, mistrust, and eventual hostility and lack of cooperation in water resource development and management."' Almost universally, unilateral actionespecially in infrastructure development, as the United States' actions in the
Colorado River Basin illustrate-has been a foremost source of tension and a
significant factor in the failure of basin states to negotiate and cooperate."'
Given that sixty percent of the world's river flows are transboundary in nature,
and that there are no existing agreements related to water sharing on roughly
two-thirds of these basins, creating stronger institutional foundations for river
management is immensely important."6
The opportunity to improve water management may be equally significant
on river systems where international water management agreements are already
in place, as many experts have predicted that existing international freshwater
treaties will fail under the pressures of climate change'57 Although most modern
treaties focus on the widely-recognized principle of equitable utilization,55" they

to_truewatersecuritv/2594/.
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552. See POWELL, supra note 8, at 179-81.
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554. Falkenmark &Jdigerskog, supra note 262, at 162-63.
555. See Owen McIntyre, Gah&iakovo-Aagymaros Project: a test case Ibr internationalwater
law?, in TRANSBOUNDARY WATER MANAGEMENT: PRINCIPLES AND PRACrICES 228, 229-30
(Anton Earle et al. eds., 2010).
556. Pearce, supra note 550.
557. ZENTNER, supranote 553, at 1.
558. The doctrine of equitable utilization essentially acknowledges the needs of both downstream and upstreamn interests in a basin, recognizing that "freshwater resources cannot be protected and conserved solely by countries acting alone." See MCCAFFREY, supra note 1, at 17.
Equitable utilization takes into account a number of different factors, including the relative geographic extent of drainage area in each territory; the relative contributions of water by each territory; climate; past utilization; economic and social needs; the population dependent on the water
of the basin; alternatives to avoid conflicts and the availability of other resources; the avoidance
of unnecessary waste; and other factors. Equitable utilization considers these as part of a balancing
test designed to allocate water resources as equitably as possible based on existing basin conditions
and development. See Kansas v. Colorado, 206 U.S. 46 (1907). The Helsinki Rules first set forth
the principles of equitable utilization in the international sphere; the 1997 United Nations Convention on the Law of Non-navigable Uses of International Watercourses later adopted these
same principles. See Helsinki Rules on the Uses of the Waters of International Rivers, supra
note 10; Stephen C. McCaffrey, UnitedNations Convention on the Law ofiVon-naRgable Uses
of Interational 'Vatercourses,UNITED NATIONS, http:/legal.un.org/avl/ha/chi/clnuiw.htl
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are also normally relatively static in nature, and often do not include specific
mechanisms designed to facilitate ongoing negotiations and interactions between nations that promote cooperation and benefit sharing, to allow for continuing adaptation, or to encourage the ongoing resolution of differences in the
face of changing conditions.9 In this respect, the United Nations has been critical of the effectiveness of most current international treaties in managing transboundary waterways, asserting that
What is needed are workable monitoring provisions, enforcement mechanisms, and specific water allocation provisions that address variations in water
flow and changing needs.... There is a consensus among experts that international watercourse agreements need to be more concrete, setting out
measures to enforce treaties made and incorporating detailed conflict resolution mechanisms in case disputes erupt. Better cooperation also entails idenfifNing clear yet flexible water allocations and water quality standards, taking
into account hydrological events, changing basin dynamics and societal values.5°

In light of these considerations, many international freshwater management
experts have argued that the necessary features of a sustainable water agreement
include (i) flexibility and allocations that are not written in stone; (ii) agreements
based on an appreciation for the political context, including the cultural, historical, and discursive composition of the states in the basin; (iii) a focus on development opportunities that benefit all riparian states within a basin; and (iv) provisions addressing power. asymmetries." '
One of the greatest strengths of Minute 319 is that it incorporates many of
these features. Minute 319's provisions provide working examples of how both
to improve the functioning of existing agreements in the face of growing resource uncertainty, and to design international water resource agreements in
developing basins that do not yet have comprehensive agreements in place. Beyond its substantive provisions, the process leading to Minute 319 offers valuable lessons on collaboration and the importance of comprehensive stakeholder
inclusion that is likely a necessary element of any healthy river basin management regime.

As the history of Minute 319 suggests, and as we discuss further below,
these features can be traced in no small part to the origins of the agreement in
a strong, locally-driven stakeholder process. In a watershed where water users
have been renowned for past inter- and intrastate conflict," ' the recent and active
participation, cooperation, and contributions of agencies, state representatives,

(last visited Nov. 22, 2014). The 1997 Convention primarily serves to provide guidance for nations in how they lnodify existing or construct new water sharing agreements. Four key prilciples
in the 1997 Convention are: (i) Equitable and reasonable utilization; (ii) no significant harm;
(iii) notification; and (iv) protection, preservation, and management of ecosystems. ZENTNER,
supra note 553, at 14.
559. Press Release, Pacific Inst., Climate Change Will Worsen Water Conflict Across Borders (Jan. 11, 2010); see aiso ZENTNER, suprm note 553, at 1.
560. Tansboundarv Waters, UNITED NATIONS, http://www.un.org/waterforlifedecade/
transboundarv _waters.shmi (last visited Dec. 2, 2013).
561. Falkenmark &,Igerskog, supra note 262, at 168.
562. See Festa & Entsminger, supra note 38.
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NGOs, and water resource agencies-none of which are typical participants in
the traditions of formal international diplomacy-should not be overlooked. By
engaging a broad group of stakeholders in shaping their collective destinies, Minute 319 took a significant step towards overcoming a long historical legacy of
border and water conflict, power asymmetry, and environmental damage in one
of the world's most water-stressed regions."'
A. COMMITMENT TO BENEFIT SHARING

Domestic and international unilateralism, or at best incomplete alliance,
have challenged the Colorado River's development throughout its history. 6 ' It
is perhaps no accident that the greatest advances in cooperation on the River
have been made over the past decade, simply because-as Reclamation's studies
now recognize-the Basin essentially ran out of water resources to develop.' In
other words, "this newfound spirit of cooperation was born of necessity rather
than magnanimity."a' These issues are by no means unique. "International
water lawyers have long recognized that the central problem of too many international rivers has been the unilateral practice of damming and diverting and
then defending the new status quo against down- or upstream objections.' 6'
Ideally, " [d lams land other infrastructure] should be built through cooperation
with all the impacted riparian states, and only after adverse impacts have been
addressed, a mitigation program developed, and a shared management regime
put in place.""'
By recognizing the drawbacks of unilateral action and the benefits of adaptive practices,5" water management approaches over the past fifteen years have
gravitated towards an increasing emphasis on cooperation, negotiated agreements, and the consequent "shanngofbeneits.'. This includes direct benefits
such as water allocation, storage, hydropower and fish production, management
of costs related to flood and drought management, and various indirect benefits
from reduced international tension or increased economic integration."' The
2007 Interim Shortage Guidelines and the Joint Colorado River Cooperative
Process leading to Minute 319 are domestic and international examples, respectively, of this encouraging management trend over the past century.
As the history above suggests, a major reason the United States and Mexico
reached such a broad-based agreement was due to a similar shift in thinking
towards benefit-sharing,' although the explicit recognition of its corollary-that
burdens must also be shared-was equally important. Many aspects of Minute
319 demonstrate commitments to incorporate this benefit and burden-sharing
563.
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principle in water management. For example, the agreement's "partnership"
framework embraces responsibility for resource management and the sharing
of benefits and burdens via clearly defined rules for shortage and surplus allocation and reservoir storage sharing (via the ICMA mechanism), increasing both
the flexibility of Mexico's approach to water management and the reliability of
US Colorado River system reservoirs!"
Similar in intent and result are provisions for increased participation and
control in salinity management in response to altered deliveries, for joint investments mechanisms in system efficiency and binational water exchange, and for
investigation of a broad range of potential conservation, augmentation, and system operation projects."' Perhaps most importantly, the commitment to lay the
groundwork for longer-term environmental protection via a binational environmental flow demonstration project, joint monitoring and science, and investments in restoration of Delta resources demonstrates significant movement in
this direction.
B. AJOINT COMMITMENT TO ENVIRONMENTAL STEWARDSHIP
As the Colorado River Delta also so vividly illustrates, the failure to consider
ecological interests in a river basin can have substantial adverse economic, social, cultural, and ecological effects on local comnmnities, as well as on basin
ecosystems as a whole. Internationally, as one commentator noted, "[flour categories of environmental change result in potential transboundary problems:
degradation (pollution), scarcity (shortage), maldistribution (inequitable access)
and disaster." ' ' The Colorado River Delta has experienced all four problems
extensively, especially degradation and scarcity. Past failures to account for ecosystem needs as part of binational water management decuiated the Colorado
River Delta and significantly contributed to a strained relationship between the
United States and Mexico."'6 Conversely, facing crisis and the need to address
the management of the resource jointly played an extremely important role in
developing the collaboration framework that led to substantive results in Minute
319.
Although the ecological consequences of water development on the Colorado River Delta may well have been extreme, they are by no means unique.
Throughout the world, "more river basins are moving towards being 'closed,'
that is to a situation when there is no more water to allocate."" ' However, few,
if any, international water treaties have focused explicitly on the substantial environmental consequences of water development."' Some international agreements and conventions have identified environmental protection and restoration as important goals," ' and there has been a significant amount of academic
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ink spilled on ecosystem and environmental services protection benefits. However, Minute 319 appears to be the first international agreement to allocate a
specific amount of water to provide an environmental benefit. "'
For example, Europe's Convention on the Protection and Use of Transboundary Watercourses and International Lakes-one of the most comprehensive international water agreements in the world-provides a regional framework
for European states to collaborate for responsible management of transboundary surface water and groundwater throughout Europe. " ' It specifically deals
with monitoring, research and development, exchange of information, consultations, warning and alarm systems, and mutual assistance, as well as access to
information by the public, but does not squarely address water availability for
environmental purposes."' No major European water resource agreement has
allocated water for environmental benefit.8
As early as 1909, the United States and Canada reached freshwater agree-

ments on shared resources; the Boundary Waters Treaty of 1909 is a major
component of the US-Canada relationship and provides equal access to citizens

of both states to "all navigable boundary waters" shared by the two nations. ",
However, neither the 1909 agreement nor any other water resource agreement
between the United States and Canada dedicates water for environmental purSouth American freshwater resource agreements have also lacked
poses?
commitments to environmental water restoration and/or mitigation. One ex-

ample is the Treaty for Amazonian Cooperation (among Brazil, Bolivia, Venezuela, Columbia, Peru, Suriname, and Guyana),"'6 which establishes a cooperation framework among its signatories and emphasizes "preservation of the
environment, and the conservation and rational utilization of the natural resources" as a core concern, but does not address the availability of water for
environmental purposes? 7 Likewise, the Protocol of Amendment for the Creation of the Organization of the Amazon Cooperation Treaty (OTCA), "' the
580. See Chandler Clay, U.S. andMexico to Send Water into ParchedColorado River Delta,
ENVTL. DEF. FUND (Mar. 3, 2014), http://www.edf.org/media/us-and-mexico-send-waterparched-colorado-river-delta.
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for "sustainable development of the Rhine ecosystem," including many significant environmental
goals, like maintaining and improving the Rhine's water quality, protecting species diversity, reducing contamination, and conserving natural habitat); Convention on Cooperation for the Protection and Sustainable Use of the Danube River, June 29, 1994 (intended to "at least maintain
and [where possible] improve the current environmental and water quality conditions of the Danube River."); Convention Concerning the Protection of Italo-Swiss Waters Against Pollution,
Switz.-It., Apr. 20, 1972 (intended to protect various shared freshwater lakes and waterways from
pollution); Convention Concerning Protection of the Waters of Lake Geneva Against Pollution,
Fr.-Switz., Nov. 16, 1962 (established a Connission authorized to investigate pollution of Like
Geneva and draft regulations governing water quality issues).
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585. See generallyid. (the word environment is not used once).
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Agreement on Parandi River Projects, 5"and the Statute of the River Uruguay'
are silent on these issues.
Comparable Asian freshwater resource agreements include the Ganges
Water-Sharing Treaty" ' and the Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin'" African freshwater resource
agreements include the Nile Waters Treaty of 1959." and its corresponding
Nile Basin Cooperative Framework,"9 ' which Egypt and Sudan have not
signed.' Notably, the Cooperative Framework obliges its signatories "to protect, conserve and, where necessary, rehabilitate the Nile River Basin and its
ecosystems... [by] protecting and improving water quality within the Nile River
Basin," 96 but it does not specifically address water availability for environmental
uses.
As these examples suggest, although there are numerous examples in international water law where countries have allocated freshwater resources, to the
extent that these agreements have embraced environmental concerns, they have
typically focused on water quality protection, and not on actual water availability

589. In 1979 the governments of Argentina, Brazil, and Paraguay formally agreed to begin a
series of hydroelectric dam projects on the Panard River chiefly concerned with the construction
of a large dam and hydroelectric power plant at Itaipi. The Panar. Agreement set flow parameters for the river leaving the Itaipii dam, as well as committing its signatories to "preserve the
environment" by avoiding contamination of the Panard River. The agreement also called for "creation of new national parks and the improvement of existing parks" as part of the broader strategy
for environmental preservation. Argentina-Brazil-Paraguay: Agreement on ParanA River Projects,
Oct. 19, 1979.
590. The Statute of the River Uruguay is a bilateral agreement that establishes joint management between Argentina and Uruguay. The agreement obliges its signatories to "protect and
preserve the aquatic environment and, in particular, to prevent its pollution, by prescribing appropriate rulesFalse" Statute of the River Uruguay, Uru.-Arg., art. 41(a), Feb. 26, 1975.
591. Treaty between The Government of The People's Republic of Bangladesh and The Government of The Republic of India on Sharing of The Ganga/Ganges Waters, Bangl.-India, Dec.
12, 1996 (the treaty seeks to promote "the optimum utilization" of the Ganges' water resources
but makes no reference to environmental or other ecological goals or requirements).
592. Agreement on the Cooperation for the Sustainable Development of the Mekong River
Basin, Apr. 5, 1995. In 1995 Cambodia, Laos, Thailand, and Vietnam joined to form the Mekong River Commission in order to ensure the "sustainable development, utilization, [and] conservation" of the Mekong river system. Id. at 1.They agreed to "protect the environment, natural
resources, aquatic life and conditions, and ecological balance of the Mekong River Basin from
pollution or other harmful effects" and to make every effort to "avoid, minimize and mitigate
harmful effects that might occur to the environment, especially the water quantity and quality, the
aquatic (eco-system) conditions, and ecological balance of the river system." Id. arts. 3, 7. However, there is no freshwater allocation.
593. United Arab Republic and Sudan Agreement For The Full Utilization of the Nile Waters,
Egypt-Sudan, Dec. 8, 1959 (in 1959, Egypt (then known as the United Arab Republic) and Sudan
signed an agreement defining the quantities of Nile river water each would receive and outlining
cooperative measures for the construction of dams at various points along the Nile and its tributaries).
594. Ethiopia ratiies River Nile treaty amid Egypt tension, BBC NEWS AFRICA (June 13,
2013), http://www.bbc.co.uk/news/world-africa-22894294 (as ofJune 13, 2013, Ethiopia, Kenya,
Uganda, Rwanda and Tanzania, and Burmdi have signed the framework agreement).
595. See Abadir M. Ibrahim, The Nile Basin Cooperative Framework Agreement The Beginningof the End ofEgypaan Hydro-PohucaiHegemony,18 MO. ENVTL. L. & POL'Y REV. 282,
285 (2011).
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for ecosystem needs. At least in this respect, Minute 319's defined water quantity dedicated to environmental restoration-even if on a temporary basis-appears to be unique. Minute 319 also appears to be the first example of a cooperative, binational experiment to assess the binational environmental resource
restoration potential. "This integration of human and ecosystem goals in an
international agreement can become a model for international environmental
policy.".9 As one US official noted, the agreement embodied in Minute 319
"demonstrates that even in an over-allocated river system, water supplies can be
found to secure or expand instream flows."5. "It is a success story not just for
the Colorado River, but for all other ecosystems looking to make a comeback."5
As the Delta history related above suggests, this result would not have been
possible in the absence of binational collaboration and a collective willingness
to move beyond the status quo. The joint commitment to providing tangible
environmental flows in the Delta reflected in Minutes 316 and 319-as well as
in the binational partnership to plan, study, and report on the saine-was extremely important in Mexico.' As a general matter, Mexico's central government demonstrated that it supports and prioritizes river restoration, as it "conceded federal land for restoration purposes that will ensure that water
purchased for conservation is used for that purpose.""° But Mexico has historically lacked the capacity to deal with jointly-caused environmental issues in the
Delta on its own."' In this regard, the Delta has long stood as a stark reminder
of an inherently asymmetrical border relationship."3
By building a narrative around the Colorado River Delta restoration that
focused on future proactive joint management opportumiesinstead of casting
blamne for the results of past power struggles, Minute 319 took an important step
towards defusing the ongoing local, regional, and national tension surrounding
the loss of the Delta resource. In this sense, the environmental program reflected in Minute 319 also provides a framework within which the two nations
can talk about longer-term solutions to the difficult challenges they face. By
focusing on what the two countries can accomplish together-through funding
of expanded restoration efforts in the Colorado River Delta, through a commitment to the joint plan development for environmental water deliveries, and
through the development and funding of a joint environmental monitoring and
science effort to study, evaluate, and report on the results-the environmental
flow program provides a basis for continued and expanded cooperation in future agreements. At the same time, the program's success and the growing public attention paid to it 04 create an imperative for stakeholders to continue to
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cooperate to find proactive solutions to avoid a regression back to tie adversarial relationship on the Colorado River.'°
C. THE CRITICAL LINK BETWEEN FLEXIBILITY AND SPECIFICITY
Ingeneral, transboundary water agreements indeveloped basins often lack
the flexibility to adapt to changing conditions.'
Existing international water
sharing treaties are usually static and seldom account for climate and flow variability within the basin."7 This is an especially troubling problem insofar as climate change is likely to exacerbate seasonal and annual flow variations, creating
more volatile conditions that stress these brittle systems. " Flexibility-"the ability to implement changes to an agreement to better manage changes in the water
flow/availability or in the existing political framework"-is key to an international
institution's ability to deal with environmental issues.'
Although on its face this need for flexibility would seem to call for incorporating less, not more, detail into international agreements, the historical USMexico relationship over the Colorado River points to a key, if counterintuitive,
lesson. That is that, at least in the transboundary context, ambiguous treaty
provisions can have the unintended effect of creating rigidity and can actually
undermine water agreements' flexibility. Such intentionally ambiguous, difficult-to-enforce language can be a weakness of international freshwater treaties.6 '
By contrast, clearly defined and specific treaty provisions that provide both sides
with a clear. understanding of an agreement's provisions help to reduce uncertainty.6 ' Specificity, in this context, refers to "how detailed and exact the institutional framnework is," and often times relates closely to a treaty's enforceability.612
Without precise rules or procedures, the relationship between basin countries can suffer due to multiple interpretations of unspecific provisions, undermining agreement enforceability." ' As noted in the history of the US-Mexico
relationship on the Colorado River, the 1944 Water Treaty's ambiguous language with regard to "extraordinary drought" was the source of significant uncertainty that motivated the United States and Mexico to develop more specific
agreements on voluntary shortage-sharing in Minute 319.6'
Minute 319's focus on clearly defined voluntary obligations for additional
water deliveries or reductions in deliveries-each based on verifiable, objective
conditions-avoided conflict concerning the parties' various and conflicting interpretations of the 1944 Water Treaty's ambiguous language, thereby alleviating the problematic uncertainty that resulted from this language and making the
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water management framework more enforceable. This also served as a conflict
resolution mechanism, as the Minute adopted these solutions as part of a voluntary program overlaying the provisions of the Treaty (rather than purporting
to interpret it). By so doing, the Minute allowed the parties to preserve their
legal positions with regard to the language interpretation of the Treaty itself,
while sidestepping theneed to resolve those conflicts in advance of more effective collaboration on binational river management.
D. EFFECTIVE COMMUNICATION AND JOINT DEVELOPMENT OF
INFORMATION

Many commentators have noted the central importance of providing for
effective communication and coordination in the international water agreement
context. Failing to provide for effective communication and coordination between international basin states can impede the development of clear and precise guidelines, which obstructs flexibility and adaptability and makes identifying
proactive, win-win solutions more difficult. " ' However, many water management frameworks emphasize the centralized control of water resources, which
can substantially limit multi-level communication opportunities and the flow of
information between two countries."'
This tendency was obvious throughout the history of the US-Mexico Colorado River relationship. With IBWC and CILA serving as the primary gatekeepers for communication on water issues, the countries became locked in a
spiraling series of communication failures around the 2001 Guidelines, the AllAmerican Canal lining, and other issues once that relationship broke down. By
contrast, multi-level communication at the local, national, and international
level can "allow[] policymakers to quickly respond to what are often dynamic
and highly variable end-user requirements. "...
In particular, Minute 319 emphasizes the importance of facilitating the development of informal, information-sharing relationships among binational actors. The gradual development of understanding and trust-and eventually,
friendship-among US and Mexican interests through repeated meetings, workshops, field trips, and less formal interactions was critical to reaching a comprehensive international agreement. Improved communication can also serve to
reduce tensions resulting from inevitable inequalities and unilateral actions,
whether real or merely perceived,6" as well as to establish a mutual understanding of the underlying interests and values of each basin state."' In this respect,
some experts have observed that using a third party facilitator can greatly enhance communication by diminishing outside political influences and helping
to maintain trust and focus. 'N
Minute 319 and the process leading to its adoption also points to the importance of jointly developing information so as to improve binational communication. As described in Section V above, before the two countries reached an
615.
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understanding on a common modeling platform, it was nearly impossible for
them to reach agreement on the policies and strategies for river management.
Joint assessment of shortage triggers, joint investigation of potential future projects, joint development of the Delta environmental flow program, and joint
investigation and monitoring of the hydrological and biological outcomes of that
program are all key features of the Minute will that drive continued binational
cooperation.
Joint development of information relevant to water management issues,
such as joint environmental monitoring, can also improve flexibility by providing a politically neutral platform for negotiation and cooperation on controversial issues."' This information-sharing ensures that agreements are built upon
the best scientific knowledge available instead of political considerations that
may result in unworkable tradeoffs that are not well understood."' Implementing management approaches that "focus[] on learning and adapting, through
partnerships of managers, scientists, and other stakeholders who learn together
how to create and maintain sustainable ecosystems"" can help water managers
move past traditional arms-length approaches to water management and improve institutional cooperation.
E. BRINGING STAKEHOLDERS TO DIPLOMACY: LAYING THE
GROUNDWORK FOR COOPERATION
The importance of increased communication and collaboration in both developed and developing basins is probably self-evident. However, the Minute
319 process revealed several important lessons that other international basins,
both developed and developing, might apply to their own experiences.
First, as the deteriorating relationship between the United States and Mexico throughout the early 2000s demonstrated, the existence of a formal, centralized framework for collaboration is by no means a precondition to commencing
binational cooperation, even if ultimately a binational agency or facilitator is
needed to bring about a result."' In the absence of such a framework, initial
efforts can begin with short-term, ground-level projects that involve local stakeholders and build binational trust.Y On-the-ground efforts can be particularly
effective in creating initial collaboration by providing tangible results that build
trust, mutual understanding, and a history of shared success; the binational efforts that proved restoration in the Delta was possible are one useful example.
In the case of Minute 319, it was the efforts of a small group of NGOs, US
and Mexican water agencies and managers, and other interested parties whose
initial discussions broke through a long-standing stalemate on a variety of water
management issues and laid the groundwork for a formal binational discussion,
which in turn laid the groundwork for a formal binational negotiation."' As this
process developed, it of course relied upon the IBWC as the formal facilitator;
621.
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however, the Treaty's formal structures may well have initially inhibited collaboration between stakeholders across the border since each side could simply
place pressure upon the IBWC to advance its own interests at the other side's
expense. It was only after this domestically-driven, unilateral approach that led
to a series of controversial actions and a deteriorating relationship among
IBWC and CILA-a development that the River's stakeholders understood to
be antithetical to their own interests in light of growing river management challenges-that the stakeholders had an incentive to cooperate with each other.
Second, it is never too soon to begin the process.7' Patiently developed
collaboration is built upon relationships between individuals; those relationships may be far more important to reaching an agreement than the substance
of the agreement. As noted above, a healthy dose of "cerveza, camaraderie,
and good company" was a key ingredient of Minute 319; the relationships that
ultimately led to information-sharing, the bridging of cultural and language gaps,
and the understandings reached had complex roots that built upon a decade of
informal communications between scientists, NGOs, community leaders, and
water managers-not just upon the formal diplomatic ties of two nations.
Third, bringing a diverse group of local interests to the table can make a
different kind of agreement possible. It was precisely the ground-up process
used to reach Minute 319-and Minutes 316, 317, and 318 before it-that provided the means of reaching a comprehensive and creative agreement. Many
provisions of the agreement could never have been conceptualized, proposed,
or undertaken without the involvement of the Basin States and major municipal
water providers like SNWA, MWD, and CAWCD. In light of the extraordinary sensitivity surrounding the US basin states' and individual providers' Colorado River water allocations, it is unlikely that the US section of IBWC would
have been afforded the political leeway to discuss issues that potentially affected
those allocations. These sensitive issues include the sharing of US reservoir
storage via ICMA, binational water exchanges, surplus sharing, allowing the use
of ICMA to offset shortage-related reductions in water deliveries, and funding
of conservation and restoration projects. Similar political sensitivities would
have imposed the same constraints on CILA in Mexico. The cooperative,
multi-leveled, and stakeholder-driven approach that led to the JCRCP was the
foundation for Minute 319 and its innovative provisions.
In this last respect, one particularly interesting feature of Minute 319 was
the role played by a binational network of US and Mexican NGOs. Building
from more than a decade of experience in binational collaboration, NGOs
played a pivotal yet unusual role in drawing attention to the Colorado River
Delta by starting dialogue and negotiations to bridge the gap between the two
countries." As detailed in the history above, NGOs helped to overcome enormous obstacles associated with the general binational ignorance of the Delta,
paucity of scientific information, persistent language and cultural barriers, lack
of international communication, and an inadequate legal framework. The
NGOs did so through a flexible, adaptive strategy that built local support and
interest in Delta restoration through local demonstration sites and science efforts; these successes changed the posture of NGOs vis-hi-vis traditional water
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users and improved transboundary cooperation and communication by exploring a broad range of options that sought to address environmental needs as part
of a broader water management solution on the border.'
The rising influence of NGO stakeholders is a relatively recent trend in
international environmental and water law." Minute 319 (and the 2007 Shortage Guidelines and JCRCP that preceded it) represented a particularly significant evolution for NGOs in the Colorado River Basin, which has had a long
history of arms-length relationships between NGOs and traditional -water user
interests; in the past, litigation was a far more common tool to drive change than
collaboration." US environmental NGOs and water users began the 2000s far
apart in their interests and objectives, as evidenced by the deep divisions caused
by the 2001 Interim Surplus Guidelines and ESA litigation. They ended the
2000s working together, for the most part, to bring about both the 2007 Shortage Guidelines and Minutes 316, 317, 318, and 319-an essentially unprecedented level of collaboration among traditionally divided interests.
Although NGOs were not included in all of the negotiating sessions-some
were conducted on a purely sovereign-to-sovereign basis (or at least nearly so)NGOs participated throughout the process in a manner that is nearly unprecedented in the Colorado River Basin, sitting "at the table" for much of the process and chairing or co-chairing many of the relevant working groups." Perhaps
even more importantly, NGOs have helped to implement Minute 319 by
providing many resources necessary for its implementation. NGOs and their
retained experts have participated in most facets of the agreement implementation-not just in the more traditional role of scientific support, but also through
the Colorado River Delta Water Trust, which has been an explicit participant
in the planning and provision of environmental flows to the Delta.
Ten years ago, when NGOs with interests in the Delta began to focus on
acquiring water rights for transfer to environmental flows, one prominent water
law expert described their restoration efforts as "a creative second best compared to a binational cooperative, adaptive management regime.""4 While this
assessment of the importance of future binational adaptive management was
undoubtedly correct, what this description overlooked was that these efforts
were laying the foundation for binational cooperation in Minute 319-an agreement that is positioned to become a leading, if not preeminent, exanple of
adaptive management in international river basins. As such, this "creative second best" has proved to be the catalyst for a binational adaptive management
regime-illustrating that, at least in this context of a complex and entrenched
system of water management, sustained ground-level efforts that demonstrate
creative solutions can be an effective means of gaining recognition and driving
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larger-scale .change.
VII. CONCLUSION: THE PROMISE OF COOPERATION AND THE

CHALLENGES AHEAD
At 8:00 a.m. local time on March 23, 2014, a large group of federal water
managers, US and Mexican water users, NGOs, media, and local Mexican and
US residents gathered at Morelos Dam to watch as the gates opened on the
historic Delta "pulse flow." Cheers went up as water began rushing through the
dam; champagne was poured, and the Colorado River began a fifty-three-day
journey through the dry reaches of its former Delta, flooding vast stretches of
dry and damaged Delta habitat, finally reaching the Gulf of California on May
15, 2014." The event, which received broad media coverage in both the United
States and Mexico, featured a joint celebration on the morning the flow reached
its peak, during which numerous dignitaries proclaimed the renewed spirit of
binational cooperation and its benefits.
Perhaps the most poignant moments of the pulse flow, however, occurred
during a spontaneous, multi-week beach party in the Mexican town of San Luis
Rio Colorado- whose residents had not seen a flowing River for decades--complete with mariachi bands, dancing horses, came asada cookouts, and children
splashing in the water.' And few who witnessed it will forget the experience of
watching the River make its slow, inexorable way across the remnants of its barren Delta to the sea, and the amazingly rapid, if fleeting, return of birds, fish,
beavers, otters, and other wildlife to the dry channel.
Without diminishing the importance of the binational achievement in
reaching Minute 319, there is a long road ahead for the United States and Mexico as each country moves to implement, learn from, and ultimately replace
Minute 319. This will, of course, include ongoing conflicts over international
water use that could erode the spirit of local goodwill and cooperation. Perhaps
more significantly, the US-Mexico relationship on the Rio Grande, where disagreements over Mexico's delivery obligations have become an ongoing source
of conflict, 3 ' have repeatedly threatened to spill over into the Colorado River
Basin.
Perhaps the most significant test of Minute 319, however, is likely to come
from the extraordinary hydrology of the River itself. Less than a year after the
international agreement, Reclamation's twenty-four month study revealed that
Lake Powell would reduce releases to Lake Mead for the first time in history,'8
and more recent modeling from Reclamation shows a high likelihood of the
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first-ever shortages on the Colorado River within just a few years." Given its
temporary nature, Minute 319's ability to endure will likely depend heavily on
continued stakeholder commitment to binational cooperation in the face of adversity and potentially worsening conditions.' One US official called Minute
319 "a good way to open the door" to those future conversations."
Although driven by the ongoing drought, these current conditions may well
provide a preview of conditions that will become commonplace in the Basin's
future. Reclamation's 2012 Basin Study, the product of more than two years of
collaboration among federal and state agencies, Indian tribes, NGOs, and scientists, provided a comprehensive analysis of river system supply and demand
looking forward into the River's future.' The Basin Study evaluated a variety
of potential future scenarios for the growth in demand and water supply availability to meet those demands, including scenarios built from the leading global
climate models." This study demonstrated that water users on the Colorado
River face significant projected imbalances in future supply and demand-imbalances that could grow to an annual average of around 3.2 million acre-feet
over the next five decades (approximately twenty percent of current Basin-wide
demands)." ' Worst-case scenarios suggest potential imbalances reaching as
much as fifty percent of current demands.'
More importantly, the 2012 Basin Study also indicated that the Colorado
River's human and environmental users inevitably face growing risks of water
supply shortages, reservoir declines, and critical reductions in stream flows that
cannot be completely controlled or avoided. " As a result, the Basin's water
users must plan for, and work together to manage, the impacts of extreme conditions not previously seen or experienced in historical memory. This will require new flexibility in water management and the ability to adapt a historically
rigid water distribution system to accommodate inevitable disruption."2
This issue is by no means unique to the Colorado River basin. Population
growth, politics, economic issues, social evolution, and climate change, together
with other landscape and seasonal changes, create real problems for water managers around the world. Typically, nations have built water management institutions to control natural variability and impose stability on water supplies to
support economic growth." In the face of uncertainty and the potential for
conditions that fall outside of managers' historical experience, however, these
water supply systems-which lie at the heart of our social, economic, and political order and civilization-are likely to prove more fragile and prone to failure
than we have planned them to be. Locally, domestically, and internationally,
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this could have major consequences in many parts of the world, and the management of this kind of uncertainty will demand strong institutions that are able
to respond to challenges flexibly.
Whether other international river basins can act with more initial success.
and prudence in water resource development remains to be seen; internationally, the "project of constraining unilateral action can at best be descibed as a
very limited success ... as China, India, and Turkey continue to engage in large
multipurpose water projects unilaterally."' Given water's significance to municipal, agricultural, and industrial development and the economic destiny of
cities, regions, and nations, this is perhaps inevitable. However, as countries
such as Brazil, China, and India follow the traditional models of "big dana development" and more stories like the Colorado River Delta illuminate the "social, equitable,*environmental, and economic costs of [large scale infrastructure
development]," it can be hoped that more countries will seize the opportunit
to build foundations for strong communication and benefit-sharing into international agreements."
While Minute 319's substantive provisionsare likely to evolve as new information and basin conditions emerge, we contend that Minute 319's real legacy
is likely to be less the substance of its provisions than the framework for cooperation it created. Inclusiveness and "stakeholder participation [are] widely considered 11key prerequisitels] for adaptive and integrated water resources management" in the international context."' As we have argued, the key to Minute
319's success in putting together a comprehensive package of innovative enviromnental, conservation, and water sharing provisions was the broad engagement of stakeholders on both sides of the border within a collaborative process
that pushed both sides towards agreement. This process unified states, federal
water contractors, and NGOs representing a range of local interests who have
all traditionally operated with a narrower vision. Minute 319 "is a breakthrough
in communication about and understanding
of the interrelated importance of
2
Colorado River water to both nations."
This direct stakeholder involvement was particularly important in light of
the history of arms-length interactions that led to ongoing conflict in the border
water relationship, a growing disconnect between local and national priorities
and needs, and substantial mistrust and lack of understanding that had made
collaboration through usual diplomatic channels more difficult. This groundup process of negotiation, facilitated and guided by the diplomatic corps of both
nations, but to an important extent led and initiated by the Basin's major water
stakeholders themselves, could provide a potential model for building trust and
managing emerging conflicts over resource scarcity in other arid and semi-arid
regions.
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I. INTRODUCTION
Colorado courts established the no-injury doctrine and prior appropriation
doctrine around the same time, and the General Assembly codified them thereafter. Courts considered the right to change a prior water right as a "stick in the
bundle" of a water right and an important tool for adapting to the changing
needs of water users. The statutes were, and still are, permissive in nature, authorizing changes unless injury is established. If injury is established, the court
may impose terms and conditions on the change to avoid any injurious effects
to vested or conditional water rights.
However, over the past couple decades Colorado courts have departed
from the application of a fact-based, proof-driven no-injury test in change cases.
Courts now apply a two-part test. In 1999 the Colorado Supreme Court established "quantification of historical consumptive use" as an independent test for
change cases. In recent years, the quantification of historical use has risen to
supremacy, often relegating the no-injury standard to an afterthought. While
courts have been eager to quantify historical consumptive use in change cases,
their emphasis on quantification as the touchstone of change cases-when quantification is not necessarily required to prevent injury-is not without consequences and is inconsistent with other important state water policies.
Santa Fe Trail Ranches Property Owners Ass 'n v. Simhpson marks the dividing line between past and present tests.' In Santa Fe TrailRanches,the Colorado Supreme Court articulated the two-part test, expressly adding a historical
consumptive use requirement to the long-standing no-injury requirement in
change cases. Since Santa Fe Trail Ranches, state administrators and courts
have taken historical consumptive use quantification to an extreme, discounting
the role the no-injury test should play when considering changes to water rights.
This article contends that the no-injury test should be front and center in change
proceedings. Courts should apply historical use limitations on the changed right
when necessary to prevent fact-based, demonstrated injury, rather than potential
or theoretical injury.

1. See Santa Fe Trail Ranches Prop. Owners Ass'n v. Simpson, 990 P.2d 46, 54, 57-58
(Colo. 1999).
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Applying historical use quantification without restraint threatens senior water rights-the bedrock of Colorado's prior appropriation system-by subjecting
them to proceedings that are not balanced by a strong no-injury test. Quantification, without a showing of on-the-ground injury, deprives senior water rights
owners of flexibility and value. Quantifying water rights, including in "second
generation" change cases, creates a windfall for junior right holders. Under the
guise of protecting "entitlement to stream conditions as the juniors found them
at the time of their appropriation," courts are causing the redistribution of water
rights across the state. Rote quantification of historical consumptive use of preinterstate compact water rights also diminishes Colorado's overall entitlement
to water. Furthermore, the ransacking of senior water rights in change cases
exacerbates the "buy-and-dry" of irrigated agriculture as thirsty cities need to
acquire even more water to compensate for what was left on the trial court floor.
This article explores the above issues in four parts. Part II of this Article
traces the historical origins and application of the no-injury test in case law and
statute. Part III examines the two-part test outlined in Santa Fe TrailRanches.
Part III also reviews recent legislation and statutory changes, which signal some
legislative pushback against the Santa Fe Trail Ranches test. Part IV analyzes
the interaction of the quantification standard with other state water policies. Additionally, we also observe the effects of quantifying historical consumptive use
unbounded by a strong no-injury standard. Last, Part V concludes by urging
the re-adoption of the no-injury standard as the touchstone for analyzing water
rights change cases.

II. THE DEVELOPMENT AND APPLICATION OF THE NO-INJURY TEST
Before the Santa Fe Trail Ranches decision, the no-injury rule was the
standard that courts applied in water rights change cases. The no-injury rule
originated in the nineteenth century alongside the Colorado Doctrine.' While
past courts considered evidence of historical use-such as diversions, return
flows, duty of water, and expansion of use-they applied limitations based on
that historical use only when necessary to prevent injury. It was a means to an
end, not an end in itself.
Nineteenth-century cases detailing the origins of Colorado's no-injury rule
are described below. A discussion of the subsequent development of statutes
and additional case law follows, tracing the evolution of the no-injury rule and
its application.
A. ESTABLISHMENT OF THE No-INJURY RULE
Before the Colorado General Assembly codified the no-injury rule, courts
outlined its basic tenets in some of the earliest water law cases. Though courts
favored using the term "injury," they also used "detriment" to express the same
principle.' As early as the 1880s, Colorado courts recognized the foundational

2. See Santa Fe Tril Ranches, 990 P.2d at 53-54; see also DAVID SCIORR, THlE
COLORADO DOcTRIN- 30 (2012). David Schorr also argues the stimulating thesis that the prior
appropriation system was grounded in distributive justice principles designed to broaden state
citizens' use of water resources as much as possible. Id. at 4-6.
3. See Coffin v. Left Hand Ditch Co., 6 Colo. 443,447, 451 (1882).
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role the no-injury standard played ini water rights cases.' In Coffin t. Left Hand
Ditch Co., the Colorado Supreme Court articulated the injury concept as a "detriment" and recognized that this concept was fundamental to the state's system
of prior appropriation: a "'detriment' at the time of diversion could only exist
where the water diverted had been previously appropriated or used; if there had
been no previous appropriation or use thereof, there could be no present injury
or 'detriment."" The Court explained that injury, or "detriment," only existed
within the priority framework of the prior appropriation system.
The Colorado Supreme Court first applied the no-injury rule in a case concerning a change in point of diversion in Sieber v. Fnnk. In Siebet; the Court
permitted a change in point of diversion because "both points of appropriation
were upon the same stream; no change was made in the quantity of water diverted, and no one was injured by the removal; the use and the points of application of such use remained the same."' The Court therefore held that a simple
change of point of diversion on the same streamn, where no other user was injured, was permissible.!
In 1888 the Colorado Supreme Court decided the seminal case Fuller v.
Swan River PlacerMinng Co.' In Fuller, the Court adopted the "Kdd rule"
from California's state courts:
We think that the rule announced in /Kd v. Laird, 'that, in the absence of
injuriousconsequences to others, any change which the party chooses to make
is legal and proper,' is the only rule under which the rights of the prior appropriator can be fully exercised, and his rights, and the rights of all other persons,
fully protected. The right to change, so limited, includes the point of diversion, and place and character of use.
This no-injury rule was foundational to Colorado water law. The Court cited
Fullerin later water cases for that principle."
Notably, in Strickler v. City of Colorado Springs, the Colorado Supreme
Court held that a "prior appropriator of water from a streamn may change the
point of diversion and the place of use without losing his priority, provided the
rights of others are not injuriously affected by the change."'" Sticklerconcerned
a matter of first impression: whether water right owners could convey their water
4.

See id. at 451.

5. Id.
6. See Sieber v. Frink, 2 P. 901, 904 (Colo. 1884); see also GEORGE VRANESH, VRANESH'S
COLORADO WATER LAW 258 (James N. Corbridge & Teresa A. Rice, eds., rev. ed. 1999) (discussing the early history of the no-injury rule).
7. Sieber, 2 P. at 904.
8. Later, the legislature deemed it necessary to establish the "simple change" principle by
statute in response to Burlington Ditch. See infra Section III.D.1.
9. See Fuller v. Swan River Placer Mining Co., 19 P. 836 (Colo. 1888).
10. Id. at 839 (emphasis added).
11. See, e.g., Strickler v. City of Colorado Springs, 26 P. 313, 316 (Colo. 1891) (quoting
Fuller,19 P. at 839) ("It seems to be well settled by these decisions that a prior appropriator of
water from a stream may change the point of diversion and the place of use, without affecting his
rights of priority, and all the cases reviewed ... make the right to make such change dependent
upon the condition that the change shall not injuriously affect others." (internal quotation marks
omitted)).
12. Id. at 314.
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rights separate from the land.'" The Court affirmed that a water right owner had
a "paramount right" to use and transfer a water right to other property "by sale
so long as the rights of others ... are not injuriously affected thereby.""
The Court explained its reasoning in detail, citing Fullerin support of its
holding. 1" In Fuller,the Court held that "one who has the right by appropriation
to divert the waters of a stream may change the place of diversion, and also the
place of use."'" This disposed of the plaintiffs contention in Stncklerthat"water
is only appropriated for a particular tract of land, and that the appropriation will
not hold for any other."" The FullerCourt also found it "well settled" that a
prior appropriator "may change the point of diversion and the place of use,
without affecting his rights of priority... [on] the condition that the change shall
not injuriously affect others."'" The Court found only one case that held otherwise." The Strickler Court concluded its analysis by adopting the rule announced in Kddand Fullerthat,"'in the absence of injurious consequences to
others, any change which the party chooses to make is legal and proper,' is the
onlyrule under which the rights of the prior appropriator can be fully exercised,
and his rights, and the rights of all other persons, fully protected."" The Court
agreed that the right to change a water right included changes to the point of
diversion, place, and character of use.2'
By adopting the Fuller-IDddrule as the "only rule" that fully protects the
rights of appropriators and other persons, the Colorado Supreme Court identified the no-injury rule as a bedrock principle of Colorado's prior appropriation
system. The Court continued by explaining why the rule was beneficial: it promoted flexibility and efficient use of the resource and "seems to be fair to all
parties concerned.""2 For example, "If A. is the owner of 160 acres of land, with
a water-right for only 80 acres, it may be of great benefit to him to change the
place of use as the soil upon a portion of the tract becomes exhausted or impoverished by the raising of crops," resulting in greater beneficial use of the
water right.' If a trial court denied such changes, the Court explained, it would
be harming the applicant without benefitting others. Assuming no injury to
other water rights, an appropriator's right to change the place of use "cannot be
made to depend upon the locus of the use."' Furthermore, "The authority for
changing the place of use from one part of a quarter section of land to another
place upon the same quarter section will permit the purchase of land elsewhere,
and utilizing the water in its cultivation." 6
13.
14.

Id.at 315-16.
Id.at 316.

15.

Id.

16. Id.
17. Id.
18. Id. (quoting Fuller, 19 P. at 839) (internal quotation marks omitted).
19. Id.(recognizing contradictory holding in Davis v. Gale, 32 Cal. 27 (1867)).
20. Id.(emphasis added).
21. Id.
22. See id.
23. Id
24. Id.
25. Id.(emphasis in original).
26. Id.
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The early judicial rationale expressed the importance of protecting valuable
senior rights and flexibility to use those prior rights, balanced by protection of
junior rights holders from injury as a result of the change-something that is
absent in recent cases.
B. THE EARLY CODIFICATION OF THE No-INJURY STANDARD AND
APPLICATION

Statutes that governed changes of water rights from 1899 to 1969 continued
to employ the no-injury standard from Fullerand Strickler' The first legislation on changes in points of diversion, Senate Bill 429 in 1899, provided the
framework of the current statutory law: notice to other water users, presentation
of evidence on the injury question, and approval of the change if there is no
injury. 8 It provided, in part, that in the case of changes of points of diversion
the court shall hear evidence to determine "whether or not such change will
injuriously affect the vested rights of others in and to the use of water; and if the
said court shall find that such change will not injuriously affect the rights of others, a decree shall be entered allowing said party to make such change. " '
The legislature expanded upon this language in 1903 when it enacted
House Bill 370, which required courts to include terms and conditions to prevent injury from a change in point of diversion."0 The statute did not require
specific terms and conditions; instead, it gave the courts discretion to impose
the terms and conditions in a way to alleviate the injury demonstrated."
27. See 1943 Colo. Sess. Laws 613, 629 (enacting S.B. 90, 34th Gen. Assemb., Reg. Sess.);
1903 Colo. Sess. Laws 278, 278-79 (enacting H.B. 370, 14th Gen. Assemb., Reg. Sess.); 1899
Colo. Sess. Laws 235, 235-36 (enacting S.B. 429, 12th Gen. Assemb., Reg. Sess.).
28. See 1899 Colo. Sess. Laws at 235-36.
29. Id. The full quote is as follows:
Every person desirous of changing the point of diversion of his right to use water from
any of the streams of this state, shall present his petition to the district court from which
the original decree issued, praying that such change may be granted to him, and the
practice and procedure on the hearing of such petition shall be the same as if said
petition were for an original decree. The court shall require proof that all parties who
may be affected by such change have been duly notified of the proceeding;, and shall
hear evidence to determine whether or not such change will injuriously affect the vested
rights of others in and to the use of water; and if the said court shall find that such
change will not injuriously affect the rights of others, a decree shall be entered allowing
said party to make such change.
Id.
30. See 1903 Colo. Sess. Laws at 278-79. H.B. 370 stated:
The court shall require proof that all parties who may be affected by the change have
been duly notified in the proceeding, as in the case of an original adjudication, and
shall hear evidence to determine whether such change [in the point of diversion] will
injuriously affect the vested rights of others in and to the use of water, and a decree
shall be entered permititling the change as prayed for, unless it appear that such change
will injuriously affect the vested rights of others; and if such injury appear, the court
shall decree the change only upon such terms and conditions as may be necessary to
prevent such injurious effect, or to protect the parties affected or if impossible to so do,
may deny said application.
Id.
31.

See id.
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Subsequent cases applied the statutes and affinned the no-injury principle.
It should be noted that jurists also used the temis "damage" mad "infringe" to
describe the no-injury or anti-detriment principle regarding changes to water
rights. 2
1. Early Cases Applying the No-Injury Standard
Courts in the first half of the nineteenth century developed the no-injury
standard by approving changes based upon tenns and conditions that prevented
injury to junior water right holders. Quantification of the historical use of the
water right was not mandated, but prevention of injury was required.
i. The Injury StandardisParamount
In City of Telluride v. DavA, two men acted together in constructing a ditch
and making an appropriation. ' Each then applied their respective one-half
share to their separate lands." The water was not held jointly, but separately
and severally.' The Court detennined that the no-injury test applied: because
of the independent ownership of water rights, "there can be no question of the
right of either to change his place of use of the water or the point of its diversion,
if such change does not damage or infringe the right of the other.
The Colorado Supreme Court also confirmed the importance of the no-injury principle in Hassler v. Founain Mutual Irrigation Co., where the Court
declared that this principle was so fundamental to Colorado water law that it
needed no citations!"Y The Court called attention,
in passing, to the principle firmly established in this state that... a water right
may be alienated apart from the land, or its use transferred from one place to
another, or even the character of use changed, provided only that in each instance no injury results to vested rights of other appropriators. We take it that
no citations are necessary in this connection. '
The Court further stated that "water appropriated and decreed may be applied to a larger or smaller acreage, and on a different kind or character of land,
so long as such operation does not divert a larger quantity of water than was
decreed," once again concluding "that authorities need not be cited.""
Ultimately, the Court found no injury to the vested rights of others."
i.The Importance of Terms and Conditions
In Bates v. Hall,the Colorado Supreme Court applied section 2 of the 1903

32. See Lower Lathan Ditch Co. v. Bijou Irrigation Co., 93 P. 483, 484 (Colo. 1907); see
also City of Telluride v.Davis, 80 P. 1051, 1053 (Colo. 1905).
33. City of Telunde, 80 P. at 1052.
34. Id.at 1052-53.
35. Id.at 1053.
36. Id.
37. Hassler v. Fountain Mut. Irrigation Co., 26 P.2d 102, 103 (Colo. 1933).

38. Id.
39. Id.
40. Id.
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no-injury statute to a case involving a change in point of diversion or place of
use.' The Court found that injury would resultand chastised the lower court's
refusal to impose any temis and conditions preventing injury, despite its own
finding of injury.'" Impotantly, the evidence in the case demonstrated that the
proposed change would result in real-not potential-injury.' Later opinions,
such as San Luis Valley migation Districtv. Knowlton (In re PrioityRights to
Use of Water in Water Disjrict Number 26), continued to describe the noinjury test as "the all important consideration" for water rights change cases."
i. Injuryto Water Rights
Any opposer in a change case must have a vested water right, or since 1969,
a conditional right, that is at risk of injury.' In Brighton Ditch Co. v. City of
Englewood, the applicant proposed a change in point of diversion and a change
in use from irrigation to domestic and municipal.' The objectors claimed injury
on three grounds: (i) "the decree fails to safeguard said protestarits from the
injurious effects of substantial diminution of flow of water in the ditch"; (ii) "the
change of diversion deprives them of the benefits of rotation of use of water in
the ditch"; and, (iii) "the decree does not protect icertaini users against damage
by increased seepage and evaporation losses."" The Colorado Supreme Court
held that the evidence sustained the finding that objectors' vested rights would
not be injured.' It focused on the proximate cause of the injury in its analysis:
The term "injured," as used in the sections of the statute, applies to injury to
the water right of another. It has no application to any damage or injury that
may accrue to another growing out of the fact that he is a tenant in common
of the same conduit with the owner of the water transferred. In other words,
the proximate cause of the injury to appellant is not the change of point of
diversion, or the place of use, but the failure of respondents to longer use the

Soda canal in common with appellant."
In addition, the provisions of the decree at issue "did not concern any
vested right of these objectors and were not ones to which they were legally
entitled.""° Put another way, in order to have standing to obtain a remedy from
a court, the proximate cause of the injury to a vested right must be the change
of the water rights at issue.
41. Bates v. Hall, 98 P. 3, 6-7 (Colo. 1908).
42. Id.at 7.
43. Met
44. San Luis Valley Irrigation Dist. v. Knowlton (In re Priority Rights to Use of Water in
Water Dist. No. 20), 21 P.2d 177, 178 (Colo. 1933).
45. See Brighton Ditch Co. v. City of Englewood, 237 P.2d 116, 120 (Colo. 1951), distinguishedbyMetro.Denver Sewage Disposal Dist. v. Farmers Reservoir & Irrigation Co., 499 P.2d
1190, 1193 (Colo.1972) (holding that the rules governing changes in point of diversion do not
apply to changes in point of return of waste water); see also infra note 87 and accompanying text.
46. BrightonDitch Co., 237 P.2d at 118.
47. Id. at 120.
48. Id.at 118-19.
49. Id. at 120-21 (emphasis added) (internal quotation marks omitted) (quoting In reJohnson, 300 P. 492, 494 (Idaho 1931)). The court also noted the fact that petitioner and the objectors
were co-tenants in a ditch, not shareholders in a mutual ditch company. Id.
50. Seeid. at l21.
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In City of ColoradoSprings v. Yust, the city petitioned to change its points
of diversion for rights on various tributaries of the Blue River, alleging it would
not injuriously affect other right holders.' Yust, the Colorado River Water
Conservation District, and Clayton Hill protested the city's petition." The trial
court denied the petition and found that the city failed to establish that the
change would not injure the vested rights of others. Demonstrating the importance of evidence in these inherently fact-based change cases, the Colorado
Supreme Court agreed that the only burden of proof on the petitioner is to
answer the injuries that objectors assert, because those objectors are in the best
position to identify the manner in which they may suffer harm."
2. The 1943 Adjudication Act
In 1943 the Colorado General Assembly recodified the statutes using language similar to the change-related provisions in previous statutes.5 For example, the recodified statutes provided for change approval if "the proposed
change will not injuriously affect the vested rights of others," but "if such change
will injuriously affect the vested rights of others then" the court will consider the
petitioner's suggested terms and conditions "to prevent such injurious effect and
to protect the parties affected." Thus, the no-injury standard endured.
3. City of Golden and the Duty of Water
FarmersHighline Canaland Reservoir Co. v. City of Golden concerned a
change in point of diversion and a change from irrigation to municipal use."
The Court found that the evidence supported a finding of injury to junior appropriators if the full amount were transferred." The Court here reasoned that
the burden of proof rested upon the petitioner to show that the change would
not injuriously affect the rights of others from the same source. The Court

51.

City of Colo. Springs v. Yust, 249 P.2d 151, 152 (Colo. 1952).

52. Id.
53. Id.
54. See id.at 155 (quoting Tanner v. Humphreys, 48 P.2d 488 (Utah 1935)). The court
stated:
The burden of proof on petitioner in such a proceeding requires him to meet only the

grounds of injury to protestants asserted by them. As said by the Utah court, in Tanner
v. Humphreys... "Inan application for a change of diversion, it is not necessary for a
party so applying each time to make a showing that it has beneficially used its water
right. If it has not, then the protestants may so show. It is assumed that where the
water has been used upon the land for which it is diverted, that such amount was beneficially used. It would be impracticable to require the plaintiff to ferret out all of the
ways in which the others might perchance be injured and offer proof in negation thereof
as a part of its affirmative case. The general negative as against injury to the protestants
is sufficient Ito] carry the case over a motion for a nonsuit in that respect."
Id.(citation omitted).
55. See 1943 Colo. Sess. Laws 613, 629 (enacting S.B. 90, 34th Gen. Assemb., Reg. Sess.).
56. Id.
57. Farmers Highline Canal & Reservoir Co. v. City of Golden, 272 P.2d 629, 630 (Colo.
1954).

58.
59.

See id.at 633, 636.
Id.at631.
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further stated that "the well-recognized right to change either the point of diversion of the water right or its place of use is always subject to the limitation that
such change shall not injure the rights of subsequent appropriators."' It noted
that a change of water right "may be permitted by proper court decree," but
"only in such instances as it is specifically shown that the rights of other users
from the same source are not injuriously affected by such change, and that the
burden of proof thereof rests upon petitioner."' Furthermore, "these principles have been enunciated by our Court time and again.... land] as we have
repeatedly held... junior appropriators have vested rights in the continuation
of stream conditions." 2
i; Injury to the Shream
The Court in City of Golden considered the trial court's holding that "the
bulk of evidence bearing on the question of supposed injury during the growing
season had to do with injury to Clear Creek generally, rather than with reference
to injury to any particular water right, as appears to be required under the
[Bighton Ditch Co. v. City oil Englewood case."" The Court took issue with
the trial court's decision regarding general versus particular injury to the
stream. ' The trial court "presumed to enter a finding that no injurious effect
would result if the entire amount of the two older priorities . . [werel transferred, and that if any injury did result therefrom, it would be a general injury
and could not affect any of the respondents specifically."' What is more, the
Court considered "the fallacy of such presumption [to be] readily apparent." 6
The Court explained:
When any injury is permitted under the assumption that it is general to the
stream, it immediately becomes clear that such instances multiplied might become very serious. Where general injury would result to the stream by the
transfer, the change could not be authorized without injury to junior appropriators because it is their rights, proportionate with senior rights, that consume
the whole stream. 67
The Court clarified the burden of proof. The vested rights of others "include not only [a]right to diversion of water from the stream in the chronological order of priority, but also the right to maintenance of conditions on the
stream existing at the time of appropriation." However, the burden of proof

60. Id. at 632 (quoting Enlarged Southside Irrigation Ditch Co. v. John's Flood Ditch Co.,
183 P.2d 552, 555 (Colo. 1947)).
61. Id. at 631.
62. Id.
63. Id. at 632 (citing Brighton Ditch Co. v. City of Englewood, 237 P.2d 116 (Colo. 1951)).
64. Id. 632-33.
65. 1d.at 633.

66. Id.
67. Id.
68. Id.(quoting Brighton Ditch Co. v. City of Englewood, 237 P.2d 116, 120 (Colo. 1951)).
In full, the court stated:
It apparently was the impression of the trial court, and is contended by counsel on
behalf of petitioner, that the rules and principles hereinabove discussed were modified
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for showing such injury-that is, proving a change in stream conditions-rests
with the petitioner. 9
ii. The Duty of Water
The Court in City of Golden was concerned that acceptance of such "general" injuries would upset the system." This case planted the first seeds of the
historical consumptive use concept." The Court reasoned that any conditions
and limitations imposed to prevent injury depended on the facts and surrounding circumstances of each particular case."2 Accordingly, trial courts should account for not only the quantity of water the original lands reasonably required
for irrigation and the original return flow, l6ut also the actual consumptive use
and probable return flow. 3 As the Court noted, courts should consider and
account for "all elements of loss to the stream by virtue of the proposed change"
and should insert "appropriate provisions of limitation.. . in[to] the decree as
the facts would seem to warrant" to accomplish the law's purpose of protecting
all appropriators."
In order to protect other water users, a trial court must consider the duty of
water and amount of return flow in change of point of diversion cases.'5 In the
case of a change of a point of diversion or use, "the right is strictly limited to the
extent of former actual usage.""6 Additionally, a court's decree must include
terms and conditions to prevent injury." These conditions serve to counteract
the loss when the desired change will deplete the supply source and injure junior
appropriators." Consequently, a court should deny a change decree only
"where it is impossible to impose reasonable conditions" to prevent injury to

by our decision in the case of Brighton Ditch Co. v. City of Englewood.... A careful
study of that opinion will show that, instead of being in relaxation of the foregoing rules,
it is in complete conformity therewith, the holding being specifically that vested rights
of others "include not only right to diversion of water from the stream in the chronological order of priority, but also the right to maintenance of conditions on the stream
existing at the time of appropriation." It is indicated that our Court in the Englewood
case, supra, placed the burden of proof to show injury upon the protestant, but this is
not an accurate impression. We therein held that a protestant must rely upon injury
to himself and not to his neighbor, and that where he claims special damage or injury
accruing particularly to him on account of peculiar surrounding conditions, he must
show those conditions and the manner in which he will be especially affected by the
proposed change; but neither of those issues is presented here. The facts in the Englewood case also were considerably different from the facts in the present case. There,
former changes had been decreed and conditions imposed which carried over into the
Englewood case, and further conditions and limitations were offered by Englewood,
resulting in the trial court finding that no additional conditions were required.
Id. (citation omitted).
69. See id.
70. See id.
71. See id. at 634-35.
72. Id. at 635.
73. Id.
74. Id. (citing Dry Creek No. 2 Ditch Co. v. Coal Ridge Co., 129 P.2d 292 (Colo. 1942)).
75. Id.
76. Id. at 634.
77.- See id. at 635.
78. Id.
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juniors.
4. The Enlargement of Use Doctrine
Appropriators may transfer their water rights to another use as long as the
change in use is limited to actual historical usage. " However, appropriators may
not "enlarge" their appropriations through the change." Specifically, senior appropriators are not entitled to enlarge their water rights by changing them and
then diverting the full amount of the water decreed to the original diversion."
Stated another way, a senior appropriator may not increase the historical use of
a water right-even if historical use is less than the decreed anount. Such an
increase in use may injure other water users; therefore, "a change of water right
must limit the amount of water being changed to the 'same amount historically
diverted through ...the original decreed points of diversion"' to ensure that
other water users are not injured.'
C. THE 1969 WATER RIGHT DETERMINATION AND ADMINISTRATION ACT

In 1969 the legislature created the first incarnation of the modem water
rights statutes by adopting the Water Right Determination and Administration
Act ("Act")." This Act continued to use the longstanding "will not injuriously
affect" and "terms and conditions" language for changes of water rights. " Subsection 148-21-21(4) of the Act provided discretionary exanples of such ternis
and conditions, that "may be included," but these terms were tied to preventing
injury and were not independent elements. " The language of the Act provided
in part as follows:
(3) A change of water right or plan for augmentation, including water exchange
project, shall be approved if such change or plan will not injuriously affect the
owner of or persons entitled to use water under a vested water right or a decreed conditional water right. If it is determined that the proposed change or
plan as presented in the application would cause such injurious effect, the referee or the water judge, as the case may be, shall afford the applicant or applicants or any person opposed to the application an opportunity to propose

terms and conditions which would prevent such injurious effect.
(4)(a) Terms and conditions to prevent injury as specified in subsection (3) 'f
this section may include:
(b) A limitation on the use of the water which is subject to the change, taking
79. Id.
80. See Enlarged Southside Irrigation Ditch Co. v. John's Flood Ditch Co., 183 P.2d 552,
552-56 (Colo. 1947).
81. Id.at554-55.
82. Id.
83. Santa Fe Trail Ranches Prop. Owners Ass'n v. Simpson, 990 P.2d 46, 54 (Colo. 1999)
(quoting Orr v. Arapahoe Water and Sanitation Dist., 753 P.2d 1217, 1224 (Colo. 1988)).
84. See 1969 Colo. Sess. Laws 1200 (enacting S.B. 81, 47th Gen. Assemb., 1st Reg. Sess.)
(originally codified as COLO. REV.STAT. § 148-2 1-1 etseq. (1969)); see also COLO. REv. STAT.
§§ 37-92-101 etseq. (2014).
85. See 1969 Colo. Sess. Laws at 1211.
86. Id.
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into consideration the historic use and the flexibility required by annual climatic differences.
(c) The relinquishment of part of the decree for which the change is sought or
the relinquishment of other decrees owvned by the applicant which are used by
the applicant in conjunction with the decree for which the change has been
requested, if necessary to prevent an enlargement upon the historic use or
diminution of return flow to the detriment of other appropriators.
(d) A time limitation on the diversion water for which the change is sought in
terms of months per year.
(e) Such other conditions as may be necessary to protect the vested rights of
others."
It is important to note that these provisions in Subsection 4 provided examples of conditions to prevent injury. In other words, they are permissive and
not mandatory.
After renumbering the section as 37-92-305, the Colorado General Assembly amended subsection (3) of the Act in 1989.8" Senate Bill 166 clarified that,
when a party files a Statement of Opposition, (i) it was the duty of an applicant
to provide proposed terms and conditions to prevent injury, in the form of a
proposed ruling or decree; and (ii) notice would be provided to all parties entering the proceeding-putting the onus of monitoring for threats to one's water
rights on the opposers."
It is also worth noting that, since the 1969 Act, the no-injury standard for
change cases has also protected decreed conditional water rights.' However,
the no-injury standard has otherwise remained substantially similar to the language first used in the early twentieth century.
D. POST-1969 ACT, PRE-SANTA FE TRAIL RANCHESCASE LAV

1. Limitations Based on Historical Use
In Weibert v' Rothe Brothers,Inc., the Court reviewed a decision concerning an anended application that requested a change in point of diversion and
place of use from Well F, an existing well irrigating 130 acres surrounding
Well F, to Well R, a proposed well irrigating 130 acres surrounding Well R."'
Well R was located about thirty miles downstream from Well F."2

87. Id.
88. 1989 Colo. Sess. Laws 1431 (enacting S.B. 166, 57th Gen. Assemb., 1st Reg. Sess.).
89. Id.
90. 1969 Colo. Sess. Laws at 1211; see also Wagner v. Allen (In re Application for Water
Rights of Certain S'holders in Las Animas Consol. Canal Co.), 688 P.2d 1102, 1108 (Colo. 1984)
(quoting COLO REX'. STAT. § 37-92-305(3) (1973)) (noting the 1969 Act's no-injury standard's
consideration of decreed conditional rights).
91. Weibertv. Rothe Bros., Inc.,618 P.2d 1367, 1369 (Colo. 1980).
92. Id.
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The water court granted the point of diversion change but limited diversions because it caused changes in return flow patterns.93 The Colorado Supreme Court reversed." The Court determined that the water court erred in
three ways: (i) by ruling that historical use under the original decree was res
judicata and prevented consideration of historical use of Well F; (ii) by refusing
to consider evidence of historical use in determining the adequacy of the augmentation plan; and (iii) by failing to include in the decree a provision regarding
retained jurisdiction on the question of injury to vested rights of others."
The Court held that the right to change a point of diversion or type of use
is limited to the "duty of water."' Moreover, the Court held that the applicant's
historical use of the water. right limited the change right: "The right to change a
point of diversion or place of use is also limited in quantity and time by historical
use. Historical use could be less than the optimum utilization represented by
the 'duty of water' in the instant case because [Well F] could not physically
produce at the decreed rate on a continuing basis."" The Court held that the
water judge erred by holding that res judicata barred any inquiry into historical
use." Despite the earlier adjudication, the Court concluded that the water judge
needed to consider new historical use information when analyzing the proposed
change.'

2. The Burden of Proof of Historical Use
In Wagner v. Allen (In re Application for Water Rights of CertainShareholdersinLasAnimas ConsolidatedCanalCo.), the Court considered who had
the burden of proof regarding historic use in change cases." In this instance,
mutual ditch companies and an electric utility company applied for a change of
water rights, seeking changes in the type, place, and manner of use. ' The Court
approved the change of water rights but remanded with directions to amend the
decree.'°2
With respect to the burden of proof, the Court rejected the objectors' argument that "applicants failed to sustain their burden of demonstrating historic
use because an assumption of pro rata distribution cannot replace evidence of

93.

Id. at 1368-69.

94. Id.
95.

Id. at 1369-70.

96. Id.at 1371.
97. Id. at 1371-72 (citations omitted).
98. Id. at 1372.
99. Id. at 1372-73 ("Often the period and pattern of use are not knowvn with certainty at the
time a water right is adjudicated. We have long recognized that there is read into every decree
awarding priorities the implied limitation that diversions are limited to those sufficient for the
purposes for which the appropriation was made, regardless of the fact that such limitation may
be less than the decreed rate of diversion. It follows that historical use was not in issue in adjudication of the Furrow water right .... It was error to refuse to consider evidence of historical use."
(citations omitted)).
100. 'Wagner v. Allen (In re Application for Water Rights of Certain S'holders in Las Animas
Consol. Canal Co.), 688 P.2d 1102, 1108 (Colo. 1984).

101. Id.at 1103, 1105.
102. Id.at 1103.
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actual consumption..... Here, the applicants successfully relied upon the presumption of pro rata consumption by shareholders to establish the historical
consumption of junior priorities.'4° The Court also found that the applicants
presented reliable evidence showing the methods by which all shareholders had
historically diverted water.' °
The Court looked to the change of water rights statute, Colorado Revised
Statutes section 37-92-305(3), which stated that "[a] change of water right...
shall be approved if such change or plan will not injuriously affect the owner of
or persons entitled to use water under a vested water right or decreed conditional water right."' 6 Citing the statute and case law, the Court also reiterated
that applicants have the burden of proving that their proposed change will not
injure other users.' 7 Once the applicants establish a prima facie case, the burden shifts to the objectors.'0
3. Foreshadowing Quantification of Historical Consumptive Use
The 1980s saw a greater application of the no-injury standard, but also increased discussion of historical use. For examnple, in Southeastern Colorado
Water Conservancy District v. Fort Lyon Canal Co., the Colorado Supreme
Court addressed the change of storage rights for three reservoirs.' 9 The water
court had found that the transfers of storage rights were legal, provided there
was no injury to the vested rights of others."' The opposers alleged injury, arguing that the change of use of storage rights and storage of direct flow rights
would reduce the amount of return flows available for other.appropriators."'
The Court responded by explaining its previous holding in City of Westminster
v. Church, which held that a "[c]hange of use does not create a greater burden
as to storage water.""' According to the Court in Southeastern:
Westminster also reiterated the rule that an application to change the use or
diversion point of direct-flow rights is strictly limited to the amount of water
actually historically diverted rather than the full amount of the "paper decree."
In Westminster, we used "historical use" to mean the actual amount of water
historically diverted under the decrees."'
Despite mentioning historic diversion and use, the Court still maintained

103.
104.

Id.at1107.
Idat1108.

105. Id. at 1107-08. The Court noted, however, that the case's unique facts, in which mutual
ditch companies and a utility company sought changes of water rights, distinguished it from more
common cases involving indi)idual users and accordingly involved a different burden of proof
based on pro rataownership interests and evidence of actual receipt of water. Id.
106. Id. at 1108 (citing COLO. REV. STAT. § 37-92-305.(3) (1973)).
107. Id.
108. Id.
109. Se. Colo. Water Conservancy Dist. v. Ft. Lyon Canal Co., 720 P.2d 133, 133 (Colo.

1986).
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Id.at 139.
Id.at 144.
Id at 144-45 (quoting City of Westminster v. Church, 445 P.2d 52, 58 (1968)).

113. Id at 145 (emphasis in original).
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that courts must reject or modify applications on the basis of injury.'4 In addition, the Court mentioned the quantification of historic water use.'15 The Court
recited that the duty of water and the historical use both limit the right to change
the use or point of diversion of a water right.'" This case foreshadowed the
historical consumptive use concept in later water rights change cases.
In Wagner, as discussed above in subpart D.2, mutual ditch companies and
an electric utility applied for a change of water rights."' The Court held that the
conditions the water court imposed in the decree adequately protected the objectors' from injury."' Specifically, "The objectors arguled] that the decree [did]
not include sufficiently detailed findings concerning historic use of the junior
priorities ....While ie objectors claimed that "the applicants failed to sustain
their burden of demonstrating historic use because an assumption of pro rata
distribution cannot replace evidence of actual consumption," the Court rejected
this argument "in the context of this case."'" The Court stated:
The applicants did present reliable evidence of the various means by which all
shareholders historically received water. Any inability to establish actual shareholder-by-shareholder consumption under the junior priorities resulted from
the fact that no reliable records of such specific consumption are extant. Furthermore, it is not disputed that the objectors at all times actually received at
least the amount of water their pro rataownership interests under the junior
priorities entitled them to receive. 2
Under these particular circumstances, the water court found, and the Court
agreed, that the applicants were entitled to a presumption that the company
shareholders historically used water on the basis of their legal entitlement to
their pro rata share of the company's water right.'"2 The Court therefore held
that the water court appropriately applied the burden-shifting requirements to
find that, by presumption and despite a lack of evidence, the applicants had met
their burden and could change their water rights.
4. Injury is not Potential, but Fact Based
In Thornton v. Bjou igation Co.-the largest successful change of water
rights application that has reached the Colorado Supreme Court-the Court applied the no-injury standard for approval of changes of water rights.'"' The Court
recited that the burden is on the applicant to show that no injury would result
from a proposed change of water right; only if the applicant can make a prima
114. Id.at 146.
115. Id.
116. Id. (citing\Veibertv. Rothe Bros., Inc., 618 P.2d 1367, 1371 (Colo. 1980)).
117. Wagner v.Allen (in re Application for Water Rights of Certain S'holders in Las Animas
Consol.Canal Co.), 688 P.2d 1102, 1102 (Colo.1984).
118. Id.at1109.
119. Id.at 1107.
120. Id.
121. Id.
122. Id. (citing Great W. Sugar Co. v.Jackson Lake Reservoir & Irrigation Co., 681 P.2d 484
(Colo. 1984);Jacobucci v. Dist. Court, 541 P.2d 667 (Colo. 1975)).
123. Id. at ll07-08.
124. City of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 87-88 (Colo. 1996).
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facie showing of no injury does the burden shift to the objectors to show evidence of injury to existing water rights.'" Additionally, the objector must
demonstrate such injury "by evidential facts and not bypotenziii'es.' " The
Court added that the water court must engage in "a factual inquiry ...to assess
the credibility of competing evidence presented by the parties," and that "[t]he
issue of injurious effect is inherently fact specific and one for which we have
always required factual findings." 7
In Thornton v. Bijou, the Court considered the "floating shares" testimony
of Dan Ault, a water engineer."' Ault testified that "the [Water Supply and
Storage Company] system is a water-short system," and that "complete dry-up
is unnecessary because there will be insufficient water to expand irrigation onto
additional lands."'" The water court accepted this characterization and found
that "dry-up of lands historically associated with the 'floating shares' was not
required to prevent injury.... The Colorado Supreme Court agreed.'3 ' Based
on its review of the record, the Court determined that "sufficient competent
evidence existed to support the water court's determination. '..
Thornton v. Bjou provides two important observations of how the injury
standard and the historical use analysis should be applied. First, both the trial
and appellate courts worried about real injury-not potential injury, not theoretical injury, and not recitations of platitudes such as the oft-misapplied maxim
that juniors are entitled to stream conditions as they found them.'3 Second,
both the trial and appellate courts relied upon evidence of historical use; the
courts were not concerned with actual use of the floating shares on specific parcels and associated dry-up because there was no specific associated parcel.'
Rather, because the owner was a mutual ditch company, the water attributed to
the floating shares irrigated various lands under the ditch.'" Because the ditch
was water-short, removing the shares for the changed use would prevent consumption and hence any injury.1m

mH. SANTA

FE TRAiL RANCHES AND ITS IMPACT

A. SANTA FE TRAIL RANCHES
In 1999 the Colorado Supreme Court issued its opinion in Santa Fe Trail
Ranches PropertyOwners Ass'n v. Simpson.'7 In Santa Fe TrailRanches, the

125. Id. at 88 (citation omitted).
126. Id.(quoting Simpson v. Yale Invs., Inc., 886 P.2d 689, 696 (Colo. 1994)) (emphasis
added).
127. Id.(quoting State Eng'r v. Castle Meadows, Inc., 856 P.2d 496, 508 (Colo. 1993)).
128. Id."Floating shares" refers to those of Thornton's shares not assigned to a particular
farm. Id. at 79.
129. Id.at 88.
130. Id.at 89 (citation omitted).
131. Id.
132. Id.
133. Seeid. at 88-89.
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applicant sought to change the use of two of its water rights, which the Colorado
Fuel and Iron Company ("CF&I") had previously appropriated and decreed for
manufacturing use. ' CF&I appropriated these water rights on the Purgatoire
River in the 1860s and 1870s to support coke production." CF&I transferred
all of its interest in the water rights to a third party in 1985.'"'
The applicant had an option to purchase these rights; however, the exercise
of the option depended on a successful change of water rights."' So, the applicant sought to change both of CF&I's water rights from manufacturing to a variety of uses."' In no previous change proceeding had a court determined the
historical use of these two water rights."' Because of the lack of information on
historical use, the State and Division Engineers argued that the change might
injure other water users through enlargement.""
Although the water rights were originally decreed for manufacturing use,
the water rights' actual historical use was mixed."' CF&I used some of its appropriations for irrigation-a use that the state water officials never curtailed."'
While CF&I had maintained use records, the records had "disappeared."". In
response, the Santa Fe Trail Ranches opinion articulated a new two-prong test
for change cases.'
It appears that Santa Fe TrailRanchesproves the old adage that "bad facts
make bad law." Here, the applicant attempted to resurrect old manufacturing
water rights that had been applied to irrigation on the opposite side of the river
and to change the rights to a host of other non-specific uses. "
The Santa Fe Trail Ranches opinion expressly added the quantification of
historical consumptive use as the first prong of the test, with the no-injury standard as the second prong:
Contrary to Santa Fe Ranches' contention that a change of use proceeding
focuses only on injury to other water rights, the continuous stream of Colorado
water law demonstrates that change of use involves two prmary quesdons. (1)
What historical beneficialuse has occurred pursuant to the appropriation that
is proposed for change? and (2) What conditions must be imposed on the
change to prevent injuryto other water rights? Only when these questions are
satisfactorily addressed may the water court turn to consideration of the terms
for a decree approving the change of use.
These basic predicates for a change of use have their roots in nineteenth-century water rights law, which provided that: (1) the extent of beneficial use of
the original appropriation limits the amount of water that can be changed to
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another use, and (2) the change must not injure other water rights.'"
The legal basis for the Court's two-prong test was an 1894 treatise.'
The Court outlined its reasoning for applying historical consumptive use
quantification in this case by stating that beneficial use is "the basis, measure,
and limit of the appropriation.'... Then the Court defined "appropriation" and
"beneficial use."'' The key term for describing both definitions, the Court held,
is "lawful"-that is, the appropriation must be made pursuant to the law."'
Next, the Court reiterated that water rights are usufructuary."' The Court
then explained that,
Because beneficial use defines the genesis and maturation of every appropriative water right, we have held that every decree includes an implied limitation
that diversions cannot exceed that which can be used beneficially, and that the
right to change a water right is limited to that amount of water actually used
beneficially pursuant to the decree at the appropriator's place of use.... Thus,
the right to change a point of diversion, or type, place, or time of use, is limited
in quantity by the appropriation's historical use.'
While the result of Santa Fe Trail Ranches is not surprising given the bad
facts presented, the announcement of an independent, additional requirement
in every change case of quantification of historical consumptive use has represented a sea change in change cases. The Court has seemingly relegated the
no-injury rule to an afterthought.
B. POST- SANTA FE TRAIL RANCHES CASES
Post-1999 Colorado case law reflects this decision; rote quantification of
historical consumptive use is now the endgame. Today, water courts apply this
rote quantification analysis in change cases rather than looking at historical use
and including limiting conditions based upon that historical use as a means to
prevent injury when necessary.
1. Where is the injury?
State Engneer v. Bradley (In re Applicalion for Water R'ghts in R16

Grande Countj) is one case that demonstrates the problem of not focusing on
the no-injury standard.
Bradley, the pro se applicant, applied to change the
point of diversion of his well from the corner of his property to the center, and

150. Id. (emphasis added).
151. Id (citing CLESSON S. KINNEY, A TREATiSE ON THE LAW OF I RRIGATION 375 (1894)).
152. Id. (citing Coffin v. Left Hand Ditch Co., 6 Colo. 443, 447 (1882); Yunker v. Nichols, 1
Colo. 551,555 (1872)).
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154. See id.
155. Id. at 54.
156. Id. (citing Weibert v. Rothe Bros., Inc., 618 P.2d 1367, 1371-72 (Colo. 1980)) (citation
omitted).
157. See generallyState Eng'r v. Bradley (In re Application for Water Rights in Rio Grande
Cnty.), 53 P.3d 1165 (Colo. 2002).
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to utilize the well with his surface supplies.' The only evidence of potental
injury was that the proposed well "might not affect" the aquifer in the same
way.' The parties presented limited evidence of the historical use.'" Based on
the evidence presented, the trial judge approved the change and found that
there would be no injury.'6' The State and Division Engineers appealed.'62 The
Colorado Supreme Court focused on the fact that there was no "quantifiable
evidence" of the historic use, and reversed.'" The Court explained that actual
historic use is a limit on decreed water rights:
An absolute decree, whether expressed in terms of a flow rate or a volumetric
measurement, is itself not an adjudication of actual historical use but implicitly
is further limited to actual historical use. In order to determine that a requested change of a water right is merely that, and will not amount to an enlargement of the original appropriation, actual historic use must therefore, in
some fashion and to some degree of precision, be quantified. As we have
previously observed, once an appropriator exercises the right to change a decreed water right, he runs the real risk of requantification of the right based
upon actual historic consumptive use at an amount less than his original decree. 161
In Bradley the Court equated "actual historic use" with requantification.'"
Rather than focusing on whether there would be any injury to other water users,
the Court focused on a change of water rights case as an opportunity to recalculate the amount of the water right. Methods of measuring water use to determine historic use and to ensure no enlargement included calculating not only
the acreage under irrigation, but also the duty of water.'" That being said, the
Court stated that, when a water court cannot differentiate between multiple water rights that have contemporaneously irrigated the same land, "calculation of
the productivity and needs of the acreage alone can never be sufficient."'
After this discussion, the Court discussed the requisite no-injury prong.
The Court elevated the Santa Fe Trail Ranches historical use prong over the
no-injury prong. "' The Court stated that
It is well-established that the applicant for a change of water right bears the
burden of proving by a preponderance of the evidence that the requested
change will not injure other users .... Although less expressly articulated, an
obligation to demonstrate that the requested change remains within the scope
of the original right and does not require a new and independent appropriation
is necessarily included within this burden. While the enlargement of a water
right, as measured by historic use, may be injurious to other rights, it also
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simply does not constitute a permissible "change" of an existing right. The
applicant therefore bears the risk of nonpersuasion with regard to historic use
as well as the absence of injury to other rights.... If the record fails to contain
evidence from which both can be favorably resolved, the application must be
denied. 6'
The Court correctly stated that quantification was insufficient without examination of injury. Yet, the application of this two-part test was more extreme.
In Bradley the Court announced two separate and independent burdens
for historic consumptive use and no-injury, which means that an applicant must
establish historic consumptive use of the water rights in question, regardless of
whether there is injury.'70
Subsequently, courts have interpreted Bradleytothe point of nearly reading
no-injury out of change cases. For instance, in Trail's End Ranch, L.L.C. v.
ColoradoDivision of Water Resources, the Colorado Supreme Court stated:
Even when it seems clear that no other rights could be affected solely by a
particular change in the location of diversion, it is essential that the change also
not enlarge an existing right. Because an absolute decree is itself not an adjudication of actual historic use but is implicitly further limited to actual historic
use, in order to insure that a change of water right does not enlarge an existing
appropriation, its "historic beneficial consumptive use" ... must be quantified
and established before a change can be approved."'
2. The Culmination of the Demise of the No-Injury Standard
In 2011 the Colorado Supreme Court published the BurlingtonDitch Reservoir and Land Co. v. Metro Wastewater Reclamaton Distnctopinion. '" In
that case, a number of entities sought to change certain water rights from irrigation to municipal use.' 7' Though the Court here endorsed the no-injury standard as "the key principle" underlying Colorado's appropriation system, it stated
that "a change of water right proceeding precipitates quantification based on
actual historical consumptive use, in order to protect other appropriators.'7 .
The multiple proposed changes in use, points of diversion and storage, and
place of use raised the issue of unlawful expansion of water rights.' Because
both the water court and the Colorado Supreme Court agreed that the entities
would thereby unlawfully enlarge their water rights, both courts concluded that
such undecreed enlargements could not be the basis for a change decree.' 6 A
key factor in this decision was the entities' intent to eventually pursue a system-wide quantification of shares; the entities claimed the water court overstepped its jurisdiction by requantifying shares not actually before the water
169. Id. (citations omitted).
170. Seeid.
171. Trail's End Ranch, L.L.C. v. Colo. Div. of Water Res., 91 P.3d 1058, 1063 (Colo. 2004)
(citation omitted).
172. Burlington Ditch Reservoir & Land Co. v. Metro Wastewater Reclamation Dist., 256
P.3d 645 (Colo. 2011).
173. See idat 653-54.
174. Id. at 674-75 (citation omitted).
175. Id.at 675.
176. Id.
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court, but the Court disagreed.'" The Court reasoned that the water court had
in rem jurisdiction over the water rights "clearly put at issue by the parties'
change applications" and therefore could impose terms and conditions on all
shares and water rights in the ditch.'78
Burlington Ditch represents the culmination of the destruction of senior
water rights that can come from long-practiced but undecreed uses. In the quest
to quantify historical use under the ditch-wide analysis, the court substantially
reduced farmers' water entitlements-that were or still are being used-by limiting the direct right of two hundred cubic-feet per second for use above Barr
Lake and restricting reservoir storage releases from Barr Lake to lands irrigated
prior to 1909."' The case presents a disincentive to seek a ditch-wide analysis,
which the Court has elsewhere deemed preferable.'8
Burlington Ditch also represents the difficult yet practical struggle of water
lawyers and courts trying to divine the answer to the independent test: what was
the lawful historical consumptive use? Here, the Court adopted a study period
from 1885 to 1909. ' Due to the ancient study period, no one still alive would
have personal knowledge about the historical use during this time period, and
records were likely nonexistent, destroyed, or incomplete. Because the study
period ended in 1909, there are few (if any) contemporary aerial photographs
to show irrigated land, records of precipitation and crop production are dubious
if they exist at all, and parties are left to glean and speculate about what happened and why. As former Division One Water Judge Robert Behrman once
observed, "the further back you go, the further from the truth you get.."
The case also penalized the ditch companies by reducing the lawful amount
of water historically diverted at the Burlington Ditch by 9,600 acre-feet for the
Metro Pumps and an additional reduction for the Globeville Project.'83 Both of
these projects were created in response to serious health and safety concerns;
the Metro Pumps for facilitating cleaner disposal of sewage than the old
Northside Plant, and the Globeville Project to protect the neighborhood of
Globeville from a hundred-year flood. ' The case could cause reluctance in
ditch companies to cooperate with other public agencies to address important
health and safety issues.
C. BILLS IN THE 2000s
The Colorado General Assembly included concepts from Santa Fe Trail
Ranches in subsequent legislation and focused on historic consumptive use and
quantification. It amended Colorado Revised Statutes subsections 37-92-305(3)
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and (4) in 2006 by adding provisions for crop rotation contracts." In particular,
new subsection 305(4)(a)(IV) expressly addressed "historical consumptive use
limits" for land parcels subject to rotational crop management contracts."' This
new subsection provided that, "to the extent that some or all of the water that is
the subject of the contract is not utilized at a new place of use in a given year,
such water may be utilized on the originally irrigated lands if so provided in the
decree and contract.". 7 To address the fear of non-use in a future requantification, the law provided that the owner "shall not be deemed to reduce the
amount of historical consumptive use that the owner of the water rights has
made of the water rights.' 8
Amended subsection 305(4)(b)(II) added other conditions that may be necessary to protect the vested rights of others. 8 ' Under this subsection, a water
judge "shallmake affirmative findings that the implementation of the rotational
crop management contract . . will neither expand the historical use of the
original water rights nor change the return flow pattern from the historically
irrigated land in a manner that will result in an injurious effect as specified in
subsection (3)."' This provision applies the no-injury standard to other water
rights in the context of rotational crop management contracts.
In 2008 House Bill 1280 amended section 37-92-305(3) to include subsection (b), authorizing the use of the changed rights to improve Colorado Water
Conservation Board ("CWCB") instream flows.'9 ' This bill provided that water
right change decrees concerning instrean programs, "shall provide that ... the
lessor, lender, or donor of the water may bring about beneficial use of the historical consumptive use of the changed water right" as fully consumable water.9
Like other water rights, the change is "subject to such terms and conditions as
the water court deems necessary
9 2 to prevent injury to vested water rights or decreed conditional water rights."
D. PUSHBACK, POST-SANTA FE TRAIL RANCHES IN 2010s

Water users began to push back, through legislative changes, on courts' application of historical use quantification, for fear of being penalized for engaging
in conservation measures and simple changes. A series of recent examples are
discussed below.
1. Simple change in point of diversion
In 2012 the legislature started to chip away at judicially-required historical
use quantification and the onerous results of the Burlington Ditch case. Senate
185. See 2006 Colo. Sess. Laws 999, 1000-02 (enacting H.B. 1124, 65th Gen. Assemb., 2d
Reg. Sess.).
186. Id. at 1000-01.
187. Id.
188. Id. (emphasis added).
189. Id. at 1001-02.
190. Id. (emphasis added).
191. 2008 Colo. Sess. Laws 587, 589-90 (enacting H.B. 1280, 66th Gen. Assemb., 2d Reg.
Sess.).
192. Id.
193. Id.
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Bill 12-097 added subsection 37-92-305(3.5), which permits water rights owners
to apply for a "simple change in a surface point of diversion" where there is no
intervening surface diversion point or instream flow, without having to requantifv tie water right."' If the courts had instead continued to apply the ruling of
the old Sieber case focusing on injury, this legislation would have been unnecessary.
Under SB 97, in a simple point of diversion case an applicant must prove,
"through the imposition of terms and conditions if necessary," that the change
will not: (i) "result in the diversion of a greater flow rate or amount of water
than has been decreed and, without requan6tif4ngthe water right,is physically
and legally available at the diversion point from which a change is being made;"
or, (ii) "injuriously affect the owner of or persons entitled to use water under a
vested water right or a decreed conditional water right."'" If the applicant makes
such a prima facie showing, the proposed change is a "simple change in a surface point of diversion," which is subject to the rebuttable presumption that it
"will not cause an enlargement of the historical use associated with the water
rights being changed."'"
This simple change bill relieved some of the concern of re-quantification
and focused on injury. Such simple changes in surface points of diversion do
not harm other water users by definition. Without intervening streams or water
rights, whether a water right is diverted one foot, one-hundred feet, or one mile
further downstream makes little practical difference. No other water user would
be harmed. However, this is a rebuttable presumption; should another water
rights owner be injured, they are welcome to challenge the proposed change.""
2. Correction to an established, but erroneously described point of diversion
Like the "simple change" law, the Colorado legislature in 2013 set forth, in
detail, the ability of water users to change points of diversion if they were erroneously described in the decree, ' a common reality in this state. To protect
the water user, the new statute created a rebuttable presumption that such
change would not cause enlargement of the historical use and would not cause
injury."' Yet, the legislature went further and expressly established a standard
that "[t] he decree must not requanu'fythe water nghts.."'
3. Protection from reductions in historical use for enrollment in land
conservation programs
In 2013 the state legislature specifically prohibited water judges in Divisions
Four, Five, and Six from considering a decrease in use where

194. 2012 Colo. Sess. Laws 199, 199-201 (enacting H.B. 97, 68th Gen. Assemb., 2d Reg.

Sess.).
195. Id. at 199-200 (emphasis added).
196. Id. at 199-201.
197. See id.
198. 2013 Colo. Sess. Laws 181 (enacting S.B. 78, 69th Gen. Assemb., Ist Reg. Sess.) (codified
at COLO. REv. STAT. § 37-92-305(3.6)).
199. Id.at 183.
200. Id. (emphasis added).
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(I) The land on which the water from the water right has been historically applied is enrolled under a federal land conservation program; or
(II) The nonuse or decrease in use of the water from the water right by its
owner for a maximum of five years in any consecutive ten-year period as a
result of participation in:
(A) A water conservation program [approved by state or local water authorities];
(B) A water conservation program established through formal written action
or ordinance ...
(C) An approved land fallowing program as provided by law in order to conserve water or to provide for compact compliance; or
(D) A water banking program as provided by law."
These provisions protect water in these programs from later reduction. In
this instance, the Colorado General Assembly adopted a policy of protecting
these water rights from the exacting knife of modem quantification capabilities.
4. The Legacy Ditch Bill
Senate Bill 13-074 (the "Legacy Ditch Bill"), also enacted in 2013, amended
subsection 37-92-305 (4) (a)(I) by adding a subsection (b) to address the concerns
with reverting to ancient study periods, about which no one living would have
personal knowledge, in an attempt to deduce the historical use during those
periods."° It provides that
For purposes of determining lawful historical use ... the lawful maximum
amount of irrigated acreage equals the maximum amount of acreage irrigated
in compliance with all express provisions of the decree during the first fifty
years after entry of the original decree, unless a court... has entered final
judgment to the contrary. Irrigated acreage not exceeding the lawful maximum
amount and located within a reasonable proximity to the ditch . . . as constructed within the first fifty-year period after entry of the original decree, may
be included in the historical average in an historical consumptive use analysis
supporting a change of water right application."'
Like Senate Bill 13-019, the Legacy Ditch Bill protected water rights from
overzealous application of a historical consumptive use analysis by focusing on
the use of the irrigation right during a more representative time.
5. Relocation of ditch in response to floods
In response to the devastating floods in September 2013 along Colorado's
201.

2013 Colo. Sess. Laws 1171, 1171-72 (enacting S.B. 19, 69th Gen. Assemb., 1st Reg.

Sess.) (codified at COLO. REv. STAT. § 37-92-305(3)(c)).
202. See 2013 Colo. Sess. Laws 372, 372-73 (enacting S.B. 74, 69th Gen. Assemb., 1st Reg.
Sess.).
203. Id.
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Front Range, the Colorado General Assembly enacted House Bill 14-1005."
It amended an ancient self-help statute that allowed water users to relocate a
ditch as a result of the stream changing course.'0' In doing so, the bill expressly
states that the owner relocating a ditch as a result of the stream changing course
"does not need to file a change of water right application," thus relieving the
owner from having to face the risk of re-quantification.'
These recent bills show that legislators, and their constituents, have started
to realize the negative implications that can result from the over-application of
historical consumptive use quantification in change of water rights proceedings.
IV. ANALYSIS: CONSEQUENCES OF SHIFT AWAY FROM FOCUS ON INJURY

The principles discussed above in Section I evolved in the early development of water law in the state, with the keystone being the protection of junior
water rights from injury. One of the oft-cited principles was that junior appropriators are entitled to maintenance of the conditions on the stream when they
made. their respective appropriations." From that premise flowed protective
terms designed to prevent injury, such as replicating return flows in time, location, and amount; seasonal use limitations to prevent a direct flow irrigation
right from diverting through the non-irrigation season; annual and monthly volumetric limitations on the changed right to prevent greater diversion under the
changed right; and so forth."' These conditions are appropriate when necessary
to prevent demonstrated potential injury.
The trend in recent years, however, with the primary focus on quantification of historical use as the primary test, is the diminishing requirement of proof
"how is
of actual injurious effect. As longtime practitioner Jack Ross puts it,
your ox getting gored?""
This Section highlights the need to focus on material injury, not potential
injury to "junior-juniors," as defined in subpart A below. It then focuses on the
consequences, intended or not, of the "carving up" of "senior-senior" rights by
requiring quantification of historical use, outside the lens of injury, to the detriment of other important state policies.
A. SENIOR-SENIORS, SENIOR-JUNIORS, JUNIOR-JUNIORS

Not to be mistaken, juniors need to be protected from real injury. But too
often, and often long after the objecting water users have settled with the applicant, the State and Division Engineers ("Engineers") continue to challenge applicants seeking to change water rights irrespective of injury."' Most often cited
is the rubric of juniors' entitlement to stream conditions as they found them
204. 2014 Colo. Sess. Laws 725 (enacting H.B. 1005, 69th Gen. Assemb., 2d Reg. Sess.).
205. Id. at 725.
206. Id. at 725-26.
207. See Orr v. Arapahoe Water & Sanitation Dist., 753 P.2d 1217, 1223-24 (Colo. 1988).
208. See, e.g., Farmers Reservoir & Irrigation Co. v. Consol. Mut. Water Co., 33 P.3d 799,
804, 808 n.6 (Colo. 2001).
209. Statements to witnesses in water court, heard by the author on several occasions.
210. See, e.g., State Eng'r v.Bradley (Inre Application for Water Rights in Rio Grande Cnty.),
53 P.3d 1165, 1167 (Colo. 2002) (involving a pro se party and a case in which the Engineers
intervened and argued that aquifer conditions might be different).
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when they made their appropriation. But what does that really mean? Did
those juniors, especially junior-juniors, really rely upon the stream conditions?
Many of the river basins in Colorado are over-appropriated."' A review of
the South Platte River mainstem call records demonstrates the fallacy of the
rubric of junior-juniors relying upon stream conditions. ' Absent the creation
of augmentation plans in the 1969 Act, "' "junior-junior" water rights, as described using the Appendices discussed below, would not be able to divert at all
except for under free river conditions. For example, in the South Platte Basin
there are "senior-senior" appropriators with appropriation dates of roughly
1860 to 1900 that often control the call during the irrigation season. There are
also "senior-juniors" with appropriation dates of roughly 1900 to 1930 that call
during the irrigation season or that hold storage rights and call in the non-irrigation season; it is this group of water users, and some in the senior-seniors group,
that came to the stream later in time and rely upon uses and return flows from
those senior to them. Finally, there are "junior-juniors" with appropriation
dates of roughly 1930 and later that rarely, if ever, call and can generally divert
only when there is a free river. '
The graph in Appendix A illustrates the Division of Water Resources'
("DWR") call records for the number of times water rights on the mainstem of
the South Platte River placed a call between April 1950 and April 2014. Calls
are labeled by "Administrative Number" on the x-axis (corresponding generally
to dates, with the more senior rights to the left and the more junior rights to the
right on the x-axis). The number of calls placed by each right between April
1950 and April 2014 is indicated on the y-axis."'
The associated table in Appendix B shows DWR Administrative Numbers
and the corresponding appropriation date for each right with the number of
calls per right. A review of these two appendices shows that seniors with rights
from 1860 to 1900 placed over seventy percent of the calls during this period. 6
The DWR data shows no calls by water rights more junior than December 31,
2002 (North Sterling Canal); the most senior calling right dates to November
28, 1860 (City Ditch P1.)." 7 After the 1930s, calling water rights are far less
frequent."' In fact, after the December 31, 1929, water rights (Admin. No.
211. See Upper Eagle Reg'l Water Auth. v. Wolfe, 230 P.3d 1203, 1210 (Colo. 2010).
212. See DWR Calls History, COLORADO.GOv, https://data.colorado.gov/Information
-Sharing/DWR-Calls-History/t7na-sz5k (last visited Oct. 13, 2014) (click on the menu button at
the top of the "Water Source Name" column, select "Filter This Column" from the drop-down
menu, scroll down on the list of rivers that appears, and then click on "South Platte River").
213. See generally David F. Jankowski et al., The 1969 Act's Contributionto Local Governmental Water Supp'ers, 3 U. DENv.WATER L. REv. 20, 29 (1999).
214. See infr notes 216, 217.
215. See app. A; see also DWR Calls History, supm note 213 (source of data used to create
graph; sorted to show call records for the South Platte River mainstem). The author exported
call data for the South Platte River mainstem from the website for review. The author only used
data points with an appropriation date listed; there were a number of calls that had no appropriation date listed, or "bypass" calls, and these were excluded from the analysis.
216. See app. B. Senior-seniors made 70.33% of all calls; 96.54% when senior-juniors are
included; and 99.99% including junior-juniors. Id. The reader should note this table reflects
only what was availableon the database and there may be unaccounted for records or calls that
were not included in the DWR's dataset and does not include bypass calls.
217. See id.
218. See id.

THE DEVOLUTION OF THE NO-INJURYSTANDARD

Issue I

31423.29219 for Jackson Lake, Prewitt Reservoir, Riverside Canal), the next
calling water right's appropriation date is over thirty years younger: 1962 (Denver Foothills P1. 26)."19 This call data reveals thatjunior-junior water rights rarely,
if ever, call. 2 As shown in Appendix B, these junior-junior rights placed only
3.45% of the calls on the South Platte River mainstem"' "bypass" calls excluded, during this sixty-four year study period.
Today, it is a myth that the junior-junior water rights owners could actually
rely upon stream conditions. These juniors-juniors come to the stream knowing
they might divert occasionally under "free river" conditions, but knowing otherwise they need an augmentation plan in order to protect seniors. There is a
limited anount of water in the stream system, of course. Under the guise of
"quantification of historical use," these junior-juniors receive a windfall when
more senior rights are requantified, destroying, or at least diminishing, very senior water rights, which are critical to the existing and evolving use of water in this
state.
'

B. DIMINISHMENT OF PRE-COMPACT WATER RIGHTS

The unnecessary quantification of historical use-that is, doing so without
endeavoring to prevent injury-reduces the anount of water available for use in
Colorado under its interstate compacts. Interstate compacts govern the major
river basins in the state and generally exempt the application of the compact to
water rights that were appropriated prior to their ratification or otherwise protect pre-compact rights in some fashion." '
Each time a court quantifies and requantifies pre-compact rights absent a
showing of actual injury to in-state water users, as the Engineers propose in several ongoing cases for the protection of junior-juniors, 3 it reduces the amount
of water that Colorado is entitled to under its interstate compacts. Continuing
to ratchet down pre-compact rights allocates Colorado's water to post-compact
water rights that are then subject to compact curtailment. As time goes on, this
problem will only be exacerbated, as second-, third-, and fourth-generation

219. See id.
220. See app.A.
221. See app. B.
222. See, e.g., Colorado River Compact (1922), COLO. REV. STAT. § 37-61-101 art.7II
(2014) (present perfected rights as of November 24, 1922 are not subject to curtailment); Upper
Colorado River Compact (1948), COLO. REV. STAT. § 37-62-101 art. IV(c) (ights perfected prior
to November 24, 1922 are not subject to curtailment); South Platte River Compact (1923), COLO.
REV. STAT. § 37-65-101 art. VI.2 (no curtailment of water rights in Water District 64, senior to
June 14, 1897, to meet a flow of 120 cubic-feet per second at the Balzac gage between April 1
and October 15); Rio Grande River Compact (1938), CoLo. REV. STAT. § 37-66-101 art. VII
(protection of pre-1929 storage in Colorado); Arkansas River Compact (1948), COLO. REV. STAr.
§ 37-69-101, art. IV.D (protection of existing uses by prohibiting future development in Colorado
that may materially deplete dse usable quantity of water for state line flows).
223. See, e.g., Opening Brief of the State Engineer and the Division Engineer for Water Division 1 at 45, Wolfe v. Sedalia Water & Sanitation Dist., No. 14SA12 (Colo.filed Apr. 25, 2014)
(in an appeal of a "second-generation" change case initially entered in 1986: "There is no guaxantee junior appropriators coining on the stream during the twenty-four years of nonuse of the
Ball Ditch water right will continue to enjoy their average annual use."); Order Re: Black Hawk
and Coors' Motion for Determination of Questions of Law Concerning Previously Changed Water Rights at 2,In re Application for Water Rights of City of Black Hawk, No. 12CIV303 (Colo.
Water Ct. Div. No. I May 29, 2014).
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changes of pre-compact water rights are re-quantified, without demonstrable evidence showing whether any in-state water rights are actually injured.
C. INCREASING ADDITIONAL "BUY-AND-DRY" OF IRRIGATED AGRICULTURE

After the 2002 drought, Colorado embarked on the State Water Supply
Initiative ("SWSI")."' The latest version of this effort, SWSI 2010, finds that
by 2050 Colorado's population will double to between 8.6 and 10 million people; there will be an unmet demand, or gap, of municipal and industrial needs
between 190,000 and 630,000 acre-feet depending upon the success of Identified Projects and Processes ("IPPs"); and between 500,000 and 700,000 acres
of irrigated agriculture may be dried up due to urbanization and water transfers,
or changes of water rights, to accommodate growing urban delnand." Limiting
"buy-and-dry" of irrigated agriculture through alternative transfer methods is
one of the prime objectives of this state planning effort."6
House Bill 13-1248 created the potential for pilot projects for the leasing
and fallowing of irrigated agricultural lands, as approved by the CWCB;... the
General Assembly affirmed its policy to implement alternative transfer
measures of fallowing-leasing in place of traditional transfers that result in permanent agricultural dry-up. 8 Likewise, Colorado Governor Hickenlooper
mandated that CWCB create a Colorado State Water Plan, and announced
that the "current rate of purchase and transfer of water rights from irrigated
agriculture (also known as 'buy-and dry') is unacceptable.. 9
The consequence of quantifying historical use simply for its own sake, and
not to prevent injury, is that it will require applicants that received less water
than anticipated in a change case to buy more irrigation rights in order to replace
water that was left on the trial court floor. This in turn will intensify the pressure
on irrigated agriculture as municipal users seek to fill their immediate needs for
more water and to fill their future gap in supplies.
For example, one of the strategies municipalities rely upon to meet their
existing and future gaps is to transfer or change irrigation rights, either permanently or through alternative transfer methods. 3' Overzealous quantification of
these irrigation rights will reduce the amount of water these water providers have

224. Sara M. Dunn, Drought Tggers Flood of Legisladon in Colorado, ABA WATER
RESOURCES COMMITTEE NEWSL. (Am. Bar Ass'n), Aug. 2003, at 7-8.
225. COLO. WATER CONSERVATION BD., STATEWIDE WATER SUPPLY INITIATIVE 2010,
EXECUTIVE SUMMARY 12, 18, 23 (2010), available athttp://cwcb.state.co.us/water-management/
water-supply-planning/Documents/SWVSI2010/SWSI20OExecutiveSummaryv2.pdf.
226. See Ryan McLane & John Dingess, The Role of Temporar, Changes of WaterRights in
Colorado, 17 U. DENV. WATER L. REV. 293, 294 (2014) (discussing various alternative transfer
methods).
227. 2013 Colo. Sess. Laws 878, 878-79 (enacting. H.B. 1248, 69th Gen. Assemb., 1st Reg.

Sess.).
228. See id.
229. Colo. Exec. Order No. D 2013-005 art. II.C (2013).
230. See COLO. WATER CONSERVATION BD., CDM TECHNICAL MEMORANDUM: 2050
MUNICIPAL AND INDUSTRIAL GAP ANALYSES app. B (2011), available at http://cwcb.state.co.us
/water-mnanagenient/water-supply-planning/Documents/SSI201 0/Appendix%20J_Technical%
20Memormdum%202050%20Mwiicipal%20and%20ldustrial%2OGap%20Analysis.pdf.
A
number of water providers in the state rely upon traditional and alternative transfer methods to
meet their existing and future demands. Id.
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to rely upon, and in turn, cause them to seek to "buy-and-dry" more irrigated
land, either temporarily or permanently.
It is also likely that water providers will implement regional cooperation
and projects to share each others' water supplies and infrastructure to help meet
projected shortfalls in water supply." These regional projects may require
changing the points of diversion or places of use of previously changed water
rights. Water providers are' not likely to pursue regional water projects if the
Engineers' position that requantification of historical use should occur in second generation changes prevails.
D. SECOND GENERATION CHANGES
Colorado's ability to meet the demands of municipal growth, which has
blossomed since World Water II, in large part relies upon a reallocation of
senior irigation water rights through change of water rights cases. 2 As Colorado moves into the twenty-first century and water users "shuffle the deck," we
begin to see what are termed "second generation change cases"-for example,
where a water provider acquires a previously changed water right from another
water user and seeks to change it again,"' or where a water user needs to make
further water rights changes to accommodate new uses at different places or
points of diversion, or in response to events beyond the water user's control."'
In many of these cases, the Engineers have been pressing for a requantification of the historical consumptive use since the first change case, and in doing
so, have been ignoring the preclusive effect of the first change case. Williams
v. Midway Ranches Proper/v OwnersAss'n (In re Applicationfor Water Rights
of Midway Ranches Property Owners' Ass'n) stands for the proposition that
"when historical usage has been quantified for the ditch system by previous
court determination, the yield per share which can be removed for use in an
augmentation plan is not expected to differ from augmentation case to augmentation case, absent a showing of subsequent events which were not previously
addressed by the water court but are germane to the injury inquiry in [this]
case.
231.

See COLO. WATER CONSERVATION BD., STATE\VIDE WATER SUPPLY INITIATIVE 2010,

at 7-1, 7-14, available athttp://cwcb.state.co.us/water-manageinent/water-supply-planning/
Documents/SWS12010/SWVSI201OSection7.pdf. Collaborative regional planning is a critical element moving forward, as water demand can be transferred from one local area to another.
232. See, e.g., Orr v. Arapahoe Water & Sanitation Dist., 753 P.2d 1217, 1217-22 (Colo.

1988).
233. See, e.g., I reApplication for Water Rights of City of Black Hawk, No. 12CW303, at 6
(Colo. Water Ct. Div. No. 1June 8, 2014) (municipality acquiring changed water rights from
brewving company for its numicipal use); In re Application for Water Rights of Sedalia Water &
Sanitation Dist., No. 10CW261, at 3 (Colo. Water Ct. Div. No. 1 Dec. 10, 2014) (water and
sanitation district acquiring changed water rights from concrete company for municipal use), appealed,No. 14SA12 (Colo.argued Nov. 5, 2014).
234. See, e.g., in reApplication for Water Right of Farmers Reservoir & Irrigation Co., No.
02CW403, at 33 (Colo. Water Ct. Div. No. 1 May 11, 2009) (ditch company moving point of
diversion to protect neighborhood from flooding); hi re Application for Water Rights of the City
of Thornton, No. 2011 CW74, at 7 (Colo. Water Ct. Div. No. 1 Dec. 14, 2012) (municipality
changing decreed point of return flows based on wastewater treatment plant relocating and changing the discharge point).
235. Williams v. Midway Ranches Prop. Owners Ass'n (In reApplication for Water Rights of
Midway Ranches Prop. Owners' Ass'n), 938 P.2d 515, 526 (Colo. 1997).
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The Engineers argue that the mere passage of time is a "changed circumstance" that requires re-quantification. In doing so, the Engineers assert that
juniors are entitled to conditions on the stream at the time of their appropria-

tions. In In re Application for Water Rights of Sedalia Water and Sanitation
Distict,a prior change occurred in 1986, but the Engineers asserted protections
for the junior-juniors.' There was not a shred of evidence that juniors were
injured; in fact, the junior water users (that participated in the case) all stipulated
over the proposed thirteen-acre-foot change. 3 ' As noted above, in recent years
junior-juniors came to the stream knowing that they would likely only divert
during free river or if they had an augmentation plan. As to the prior change,
they came to the stream knowing that the prior change had removed the consumptive use from the stream and it was not part of the water lawfully available.
E. CONSEQUENCE OF INSECURITY AND ADDITIONAL COST IN MEETING
PRESENT AND FUTURE GAPS

Growing backlash against the rote quantification of historical consumptive
use is apparent in the simple change and correction of erroneously described
point of diversion statutes and the Legacy Ditch Bill."2 These are mere bandages on the problem. Municipal water users currently are afraid to go to water
court to change their acquired senior water rights. ' Water users with existing
water rights fear subjecting their decreed changed rights to further modifications
because of the risk of requanfification based on post-original-change study periods."t2 The current state of change cases in water court is like running a gauntlet
through land mines with a guillotine waiting at the end.
One of the hallmarks of Colorado's prior appropriation system has been
its flexibility and adaptability to allow changes of senior water rights to accommodate new uses while retaining the seniority to provide a firm supply, especially in times of drought. In the past, this has been a real benefit to municipal
water users. ' Water providers should be able to rely on the security obtained
from a decree as they meet the daunting task of supplying safe drinking water
to their citizens. Responsible water providers are generally not in the business
of ransacking other water users' water supplies in change cases. Rather, those
responsible water providers are interested in protecting their own portfolios of
water rights from injury in change cases. Yet, when others seek to improve their
position and obtain a windfall or quantify historical use without a fact-based
showing of injury, the system is broken and in need of readjustment. There is
no longer any security or reliability to Colorado's system of water law.
The cost of acquiring senior water rights is staggering. Firn consumptive
236. See Opening Brief of the State Engineer and the Division Engineer for Water Division
I at 2, 8-10, Wolfe v. Sedalia Water & Sanitation Dist., No. 14SA12 (Colo. tiled Apr. 25, 2014);
see aso Order Re: Sedalia's Motion for Summary Judgment and the State and Division Engineer's Cross Motion for SummaryJudgment, In re Application for Water Rights of Sedalia \Vater and Sanitation District, No. 10CV261 (Colo. Water Ct. Div. No. 1 Nov. 24, 2013).
237. See Opening Brief of the State Engineer, supra note 237, at 2, 4, 8-10.
238. See supra Section III.D.
239. Personal communications by the author ith a number of large and small water providers.
240. Id.
241. SeeJankowski et a., supra note 214, at 26-27.
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use water on the South Platte can fetch anywhere from $10,000 to $100,000 per
acre-foot depending upon location, seniority, amount, and other factors." ' The
value realized to both the seller and the buyer is substantially decreased if the
right is severely limited through its quantification without attendant injury. Acquiring and changing water rights is, and will continue to be, an expensive proposition; furthermore, needlessly subjecting senior water rights to quantification
and re-quantification for its own sake, without a showing of real injury, results
in an economic re-distribution of the value of those senior water rights to junior
appropriators. This runs counter to the pillars of Colorado's long-standing priority system in which senior water rights holders have a clear legal advantage
over juniors. It is also inconsistent with the state policy of protecting pre-compact water rights and of reducing the "buy-and-dry" of irrigated agriculture.
V. CONCLUSION: COURTS SHOULD RETURN TO NO-INJURY AS THE
ANALYTICAL TOUCHSTONE IN WATER RIGHTS CHANGE CASES
The thesis of this article is not radical or revolutionary. It is simple: return
to the application of the no-injury standard as the cornerstone of change cases.
In accordance with existing case law and statutes, the courts should require a
demonstration of real, material injury_ to other vested and conditional water
rights-not potentialities. Overall, case law and statutes require examination of
historical use though the lens of preventing injury as set out in the 1969 Act,
rather than as an independent test that courts use to eviscerate valuable precompact, senior water rights.
The no-injury standard and its application of historical use considerations
evolved during a time when senior-juniors' water supply was based upon the
return flows from senior-seniors. The no-injury standard has recently devolved
to the point of being forgotten, crowded out and nearly replaced by the fully
independent standard of quantification of historical consumptive use. It is time
to resuscitate the no-injury standard as the touchstone analysis in change cases,
especially as Colorado moves to provide supplies to meet the current and future
water supply gap and to protect invaluable pre-compact water rights.
That being said, there are a few modest legislative tweaks that could help
ensure courts apply the no-injury rule to protect the holders of water rights (i.e.,
those with standing) as the essential element in a change of water right:
*

Amending Colorado Revised Statutes section 37-92-305 concerning
standards in change proceedings to provide that if the historical consumptive use of a water right was determined in a prior change, that
it must not be re-quantified in a subsequent change case of that same
water right (similar to the additions of subsections 3.5 and 3.6);

"

Amending Colorado Revised Statutes section 37-92-302(1)(b): "Any
person with standing, includ-ng the ctate engineer, who wishes to oppose...;

"

Amending Colorado Revised Statutes section 37-92-302(4): "The water judge may request a written report from the state engineer limited

242. Personal communications by the author with water providers and brokers, and personal
knowledge.
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to issues of administration of the decree if the water judge desires";

243.

"

Amending Colorado Revised Statutes section 37-92-304(2): "any person with standing, including the state engineer, who wishes to protest..."

*

Amending Colorado Revised Statutes section 37-92-304(3): "The division engineer shall appear to furnish pertinent information limited
to issues of administration of the decree.. ." and "Any person with
standing may move to intervene. .."2

CoLo. REv. STAT. S§ 37-92-302(1)(b), (4), 37-92-304(2), (3), 37-92-305 (2014). Bold text

indicates an addition to tie statute, strikethrough indicates a deletion.
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VI. APPENDIX A
NUMBER OF CALLS BY WATER ADMINISTRATION NUMBER ON THE SOUTH
PLATTE RIVER MAINSTEM: RIVER MAIN STREAM: APRIL 1950-APRIL 2014*
*
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VII. APPENDIX B
DWR Call Historyfor the South PlatteRiver Malnstem: Calls from April 1950 to April 2014
Water Right Corresponding
Number of Total No. of Percentage Cumulative %
of Total Calls
Admin. No.
Appropriation
Times
Calls by
of Total
Called
Decade
Calls (%)
Date
3985
11/28/1860
1
5
4260
8/30/1861
6
4352
11/30/1861
4717
11/30/1862
1
5083
12/1/1863
3
5112
12/30/1863
19
4/1/1864
2
5205
5478
12/30/1864
2
5/1/1865
35
5600
11/20/1865
6
5803
5843
12/30/1865
3
5/1/1866
20
5965
5/3/1866
10
5967
5/5/1866
31
5969
3
6637
3/3/1868
6.53
4/20/1868
1
148
6.53
6685
7659
12/20/1870
2
7671
1/1/1871
1
39
7892
8/10/1871
119
7948
10/5/1871
23
7975
11/1/1871
8157
5/1/1872
1
4
8218
7/1/1972
8501
4/10/1873
3
8511
4/20/1873
1
8597
7/15/1873
4
8659
9/15/1873
31
8661
9/17/1873
5
8670
9/26/1873
1
8689
10/15/1873
31
4/10/1874
1
8866
11/5/1874
5
9075
12/12/1874
10
9112
12/31/1874
1
9131
5/1/1875
2
9252
4
9327
7/15/1875
1/1/1876
5
9497
3
9542
2/15/1877
9597
4/10/1876
1
102
9686
7/8/1876
9821
11/20/1876
51
69
10180
11/14/1877
10215
12/19/1877
8
4
10480
9/10/1878
10610
1/18/1879
29
5
565
24.93
31.46
10901
11/5/1879
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D W Cal Historyfor the South Platte River Mainstem: Calls from Apnl 1950 to April2014
Percentage
Cumulative %
Number of
Total No. of
Water Right
Corresponding
of Total Calls
Times
Calls by
of Total
Admin. No.
Appropriation
Calls (%)
Called
Decade
Date
2
11049
4/1/1880
6/30/1880
4
11139
10/20/1880
8
11251
1/15/1881
15
11338
17
11620
10/24/1881
10/26/1881
28
11622
11/2/1881
1
11629
1
4/26/1882
11804
3
11807
4/29/1882
2
11859
6/20/1882
70
11861
6/22/1882
9
11935
9/4/1882
24
11975
10/14/1882
64
11979
10/18/1882
5
12164
4/21/1883
18
12327
10/1/1883
12470
NA - bypass
1638
calls
12516
4/7/1884
11
12924
5/20/1885
2
13108
11/20/1885
183
78
13349
7/19/1886
59
13985
4/15/1888
112
14154
10/1/1888
3
14185
11/1/1888
31.99
63.45
6
725
14519
10/1/1889
14731
5/1/1890
2
15585
9/1/1892
8
15598
9/14/1892
2
76
16554
4/28/1895
17332
6/14/1897
24
17846.14905
10/22/1890
2
17846.15269
10/21/1891
1
12
17846.16496
3/1/1895
156
6.88
70.33
5/1/1899
29
18018
3
18687
3/1/1901
4
18765
5/18/1901
2
19009
1/17/1902
3
19055
3/4/1902
4/1/1902
3
19083
20
19765
2/12/1904
1
20226
5/31/1907
69
20969
5/31/1907
21031
8/1/1907
25
21150
11/28/1907
6
17
21252
3/9/1908
23
21350
6/15/1908
103
21562
1/3/1909
1
21564
1/15/1909
6
21698
5/29/1909
7
25050.21709
6/9/1909
83.3
1
294
12.97
21709
6/9/1909
36
22059
5/25/1910
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DWR Call Historyfor the South PlatteRiver Mainstem: Callsfrom Apil1950 to Apnl 2014
Water Right
Admin. No.
22212
22239
22254
22355
22370
26302.23522
26302.23953
31423.29219
47481.40987
41776
44706
44723
45364
45804
46114
47847.46567
46590
46748
48974
49826
49841
50403.49841
50466
52960.52699
53454
53558
55882.53771
55882
Total

Corresponding
Appropriation
Date
10/25/1910
11/21/1910
12/6/1910
3/17/1911
4/1/1911
5/27/1914
8/1/1915
12/31/1929
3/21/1962
5/18/1964
12/31/1971
6/12/1972
3/15/1974
5/29/1975
4/3/1976
6/30/1977
7/23/1977
12/28/1977
2/1/1984
6/2/1986
6/17/1986
6/17/1986
3/3/1988
4/14/1994
5/8/1996
8/20/1996
3/21/1997
12/31/2002

Number of
Times
Called
3
8
61
10
30
27
38
87
2
1
4
8
2
2
1
6
2
28
1
1
2
1
2
1
8
1
1
4

Total No. of
Calls by
Decade

Percentage
of Total
Calls (96)

Cumulative %
of Total Calls

213
87

9.40
3.84

92.7
96.54

3

0.13

96.67

53

2.34

99.01

7

0.31

99.32

11
4
2266

0.49
0.18
100.00

99.81
99.99
99.99

POETRY
JUSTICE GREGORY J. HOBBS, JR.
In Volume 3/Issue 2; Volume 5/Issue 2; Volume 7/Issue 2; Volume 9/Issue
2; Volume 11/Issue 2; Volume 13/Issue 1; Volune 14/Issue 2; Volume 15/
Issue 2; and Volume 16/Issue 2, we published selections of poems by Justice
Hobbs. In the tradition of updates to previous publications, we hope you enjoy
this additional selection.
AS LONG AS GRASSES GROW
Snow blows in on a stiff north wind,

drifts pile up on collapsed rail fences
And the bones of strays not brought in
howl in the vacant spaces
The land was theirs before we got it
Cabin to cabin, tent to tent.
In the fallen valley of the cut ravine
along the bottom margins of strangle creek
Two-by-twos and four-by-fours
We're neighbors now
as long as grasses grow
Doing the Ghost Dance
cheek to cheek.
JEFFERSON'S BIBLE

The Constitution rewards every stage
of belief and disbelief. Himself,
the great Jefferson, lawyer, scholar,
statesman, president, read himself
to sleep at night from a sliced-up
new testament translated into strips
of Hebrew, Greek, French, English.
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No, Lazarus! You cannot come back!
You lepers! Remain lepers. Don't cast
away your crutches, you cripples!
Child of the Enlightenment, he reserved
the right to create his own version of
miraculous censorship: believe what
you will and respect the same for others.
You see, he owned the entire mountain
and mortgaged it thoroughly, inventing
a machine for signing two originals at once,
paying some of his debts by selling his
books to Congress. Others he left with
the promise of a miracle: some day
you may be equal before the law.

DUST ON SNOW
Wind blows red across the desert and the canyon country into the Shining
Mountains all the stripes the breath of the creator may send into a country
thrown up from oceans, cut and carved by streams looking for an outlet, and
into this great land brought forth and delivered from the lake in the center of
the earth, south from Mexico, across sea-blown currents and island bridges, up
a reed from the lake in the center of the earth, in every form of vessel floating,
flying, riding, walking, the peoples and every form of creature emerge and migrate, up and out. Some of us were always here before the rest of us were always
here.
Whatever possessory interest we might assert in them, the land, the air, the
waters own us. If ever they do not, we will leave our ancestors childless. Fly

you storm clouds, fly! Turtle swim! Tortoise crawl! Cry, you Raven, Cry
SOTOMAYOR FEED BACK 360
Justice Sotomayor likes best to speak with children,
her father gone, she holds on to her mother, her grandmother,
she carries everywhere the next good book to read
"You're not smart enough, You're not worthy enough, You're not
pretty enough," they'll tell you. "You're sick, Your ouffit's plain,
You won't make it."
You will, You can! She says to them
"When you're down, recall a moment of joy!"
"Don't listen to anyone who tells you you can't!"
"Go to college, follow your passion, listen to your
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Parents, education is the greatest gift."
Justice and the kids throw the doors
open to the Learning Center.
BICYCLE JUSTICE No. 1 1SC536 WEBB V.BLACK HAWK
Black Hawk hosts retrofitted Colorado voters
a new class seeking fortune in keeping stagnant
economic development golden
Favor lion's share of state gaming proceeds
accommodation of over-the-road coaches
remain open for twenty-four hours
Along Gregory Street gross proceeds
craps and roulette games casino garners
added by Central City and Cripple Creek.
New investments increase maximum bets
Statewide historic preservation efforts housed
for violating Ordinance 2009-20
Adjusted hopeful prospectors
traveling from the Denver area
bicyclists pulled over and ticketed
Webb, Hermanson, and Jeronimus
ride the Peak-to-Peak Highway
including Gregory Street.
JUSTICE HOBBS delivered the opinion of the court.
REFLECTING AJUDICIAL PROCESS
Kindness and respect; opportunity to be heard;
actually being heard. Not being talked down to,
preempted or ignored.
Being firm and resolute when it's time for decision;
clear in communicating the result; allowing each and
every person the benefit of his and her perspective,
Personality, inhibition, inability.
To draw out and celebrate divergence;
concentrate on convergence;
Make a difference.
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To render whole and not divide unnecessarily;
to praise, sing, and celebrate each other's achievement,
to remember when we've been confused, misled, bamboozled,
Used. Through these reflections, rectify wrongs done to us
by doing unto others what love instructs-accord Due Process
and Equal Protection to all persons. Equally
For the universal is best located in the particular
and every determination, like a wave,
must have its crest and undertow.
IN RE RECALIRATION

Recall the direction we are travelling
is not linear,
Never, exactly, has the world moved
as any individual thought it could
or should,
Spheres, hemispheres, ellipsis
eclipse one's ability to manage
or comprehend.
What we omit to say or do
strangely functions in tandem
With random progression, each
contributes the very next unpredictable correction
The sudden squall refreshes,
and does not extinguish our thirsts.
WHIRIs AWAY

In haste we rush we know not what,
while all around us
particles that make us up
bind us together,
spleen to ear
we hear what we want to hear
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while all the while cerebellum
and mi dig li ahh!
tugging and pulling together,
assembles and stores
while we here whirls away.
COLORADO FIIMAMENT
In the grotto of the starship columbine
sprinkled amongst the crags and crevices,
rooted in the Morgan formation
between Round Valley sandstone
and the Weber sandstone,
the two-layered Morgan blends
where ledges slide into the young
meandering free-flowing Yampa.
BLESSING OF THE RINGS
Toss a pebble in a pool,
random concentric circles migrate
from the source of all encompassing
From these beginnings these circles
have no endings, travelling through
space and time on a raft passing through
prehistoric sand dunes, hung with spider
webs, swallow nests, and Moki steps
Two seeds fall into a niche
and two ponderosa grow side by side,
who or when, why and how, are paired
in the where of the CanyonLands.
Heart and source, soul and reason,
love ripples.
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SPLIT MOUNTAIN TURNAROUND
Settle in for comfort,
settle in for speed
Grandview grandeur granaries
run along the guy line ties
Run along the foible tracks
settle in the slopes and slips
Gooseneck bend diagonals
honey almond slow.

AND THEN... THERE'S EVENING

when the sinews
of the working river
begin to glow ...
soothing the muscles
of the gritty row womenout of the shadows settling into
cottonwood groves,
bowstring on bowstring,
from some cavern recess high abovethe sauce of a cradled violin
licks fire... into every pore
of every creature
canyon im to canyon im

ATTRACTION

The place you are attracts to you
even as you move to another place
Anatomy of your makeover,
lids of your eye shadows.
You shed scales weighed in the balance
of the evidence you've' left behind
When the whales climb back
into the ocean. You will liear them
Sounding on shelf rock
along the Jones Hole trail.
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THE SWERVE
We read The Swerve for our book group before going on the Yampa River
raft trip-about the finding in a German monastery of a copy of Lucretius' poem
On The Nature of Things. Lucretius postulates before Christ that all existence
on earth is made of atoms that assemble and then on death disperse. The earth
in flux takes and uses them for reassembly. The soul and the body are inseparable in life and at death become dispersed atoms. For Lucretius, there is no
afterlife for the soul when our eyelids finally close and we become shadows of
ourselves.
Along the Jones Hole Trail along the Yampa in Dinosaur National Park,
on top of rocks these calcified, fossilized life forms exist. Here the atoms remained intact long enough to retain their near perfect resemblance to the life
forms they were. Explain memory! Every place we've been must attract and
incorporate some of our atoms-as likewise we incorporate some of the atoms
of the creatures of the eons of the oceans coming and going captured in the
layers of the red rock canyon country.
No other place so dramatically exposes the makeup and proof of the nature
of things and explains why we are so attracted by this country inhabited by the
picture makers who walked the Jones Hole Trail from and to the Yampa River
before us.
TELL IT TRUE AND EDIBLE
Cheetah's fast, but can't climb trees,
Leopard hangs his kill aloft
Hyenas hear the warthog's squeal
Chase the leopard off;
Lioness will crouch and still,
Impala cross in fleet review
Male lion will supervise
Her choice of his next meal;
Rhino marks his boundaries
In piles of dung and urine spray,
Elephant will knock down trees
For tasty strip beneath the bark;
Dwarf Mongoose will dwell within
Shattered branches cast aside,
Wild Dogs rejoice in ganging up
Hippos move in pools of eyes;
Cape Buffalo wears a judge's wig
Vervet Monkey face of regal blue
Water Buck a target for a rear
Jackal takes advantage.
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NEWS FROM CAPE TOWN

Free Nelson Mandela!
May his spirit roam, so may freedom ferry
across all boundaries.within our cells;
A version of the rule of law jailed him
for eighteen years on Robben Island,
breaking limestone quarry rocks;
One by one he broke them-his indentured
Masters, the silent tongues of Witnesses,
Fear of being jailed;
The more they jailed, the more they formed
a company of courtyard freedmen, sons
of the mothers of orphaned liberty;
He writes and buries the pages of what makes
right in a comer of that mighty courtyard,
the Air We Breathe hidden behind photos of
Family, Service, and Honesty.
AN OATH AS GOOD As FRY BREAD
When you take the attorney's oath of office
you swear to yourself and to the court
you will step outside of yourself to walk
in the shoes, the boots, the slippers,
the moccasins, the loafers, the high heels,
the tennis shoes, the ice skates of some
one else's no longer comfortable fit.
You can feel the pinch of their desperation,
bad deal, loss, victimization, crash or ambit of
their fondest wish to leave something of their
own to the future's very next ancestors.
This oath of office allows you to cross tribal
boundaries within the jurisdiction of your mind
and heart's ability to feel and listen well, reason
prudentially, give wise counsel freely to another
tying the constraints of the law to its ever-creative
possibility. In this, you stir the leaven of your
own legacy into good and edible fry bread.
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TRIFOCALS

Every day to see
I must put my glasses on
To reconnect my blindness
to all worth seeing
For when the night will come
and takes my sight away
I'll be ready for the visitors
who surely will be calling
"Greg" (I hear my name)
as when the day they name me
And some will simply beam
and hold me close to them.
(thank you all of you!)
December 15, 1944
MOTHER TO DAUGHTER
Once again, dear daughter of my slopes and
Drifts, hid in bundled coverlet, sleep on!
I will carry you. I will sing to you.
You are but a bud, and I, your vessel,
Will bear you through the howling storm, whereby
Your cradle rocks. I will walk and talk with
You of seas that come and go, building beds
You kick.and leap within, to free yourself.
Haste not your appearance! Though many wait
For you to show your tiny fingers and
Gurgling voices, they but toddlers themselves
Must try out their shaky limbs, falling hard
And crying out their overconfidence,
Reach for your nimble grip, and stand again
In the elegance of your castle buttes
Buzz, glimmer, croak in wetland serenade.
0, dear daughter, be not discomforted!
They can attempt to possess your beauty
Beyond measure, without sufficient ends
And looking glasses, frenzy, berserk, de-

Volume11

19

Issue I

POETRY

Hydrate marvels they have engineered in
Fact, conveyance, deed, statute, law, decree,
Cannot substitute for the Natural Stream
Of your loving boundless intimacy.
(In celebration of the 40" year
of Colorado's instream flow law)

ALL PERSONS ARE EQUAL BEFORE THE LAW. ,
All are endowed with inalienable rights. Then, why, under the rule of law, has
slavery and servitude been so persistently endemic human history?
Why, in Colorado, constituted February of 1861 at the outset of a civil war
abolishing slavery (the 13' Amendment) and instituting due process and equal
protection (the 14' Amendment)
Have only 234 of 3,246 members of Colorado's legislature been women (7 percent)?
And only 6 women among the entire membership of the Colorado Supreme
Court?
Surely, not because women haven't carried - at least - an equal burdenof the
workload of settling into this great land, while enduring the grief of unequal
treatment
Surely, not because they haven't put their muscle minds and amplitude hearts
into building and serving communities, from Julesburg and Springfield to Craig
and Cortez, farm and ranch, church and hospital, village and metropolis, shop
keeping and schooling
Homeland of the Southern Ute and Ute Mountain Ute,
San Luis Valley Hispanic pioneers, and all we fellow immigrants who
have followed up and up into the headwaters of Colorado, Mother of Rivers
Our dear Colorado, the first of all states to recognize a woman's right to vote
(Wyoming Territory, to your wildest credit, the earlier initiator of this most
basic regenerative civil right)
The right to vote, maturing, re-maturing, so to pair equality and opportunity,
statute by statute, case by case, by stint of good ideas sharing risks
Assemble you women of the Colorado General Assembly!
Attuned to Colorado's work of reassembling herselfl
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To resemble the Colorado our children, girls and boys, women and men
will cherish.
IF ONLY
If only we had clear days full of sunshine
and no storms impeding the way we like to get
from here to there,
we'd have no water in this glass
we'd have no food upon this plate.
If only we had stormy days and no sunshine,
we'd have plenty of water in these glasses
but no food upon these plates.
We'd have nothing but really bad attitudes
and a lot of bills not worth paying for.
To get from there to here, plants need a
combination of wet, heat, and light
in goodly proportion
And so do we!
A really good bill, a really good decision,
is one we agree upon with difficulty.
So let's dig in and enjoy this meal.
MARRY INTEGRITY
Vow you marry, learn your part
Completes the whole you already
Are, yet entire unto
Yourself, unsatisfied, you burn,
Lacking another's complete;
What you long to be without Your loneliness - that for all you

See and hear, earth, ocean, sky,
Fascinating possibility
May not be indifferent
Vow you marry risk of loss,
For when your circle encircles
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Another, you become a
Relation best comprehending
Integrity, say "Yes!"
To love, your brokens mended,
Consent to say yes, your circles
Enclosing, to live return
For a lifework of standing firm
In awe of aging;
The old, the new, future, past,
Slow to anger, sharing repast,
Enjoin the law, heal, forgive,
Relax, to breathe in.wisdom's simple
Undying spirit
May creation infuse you,
In your art, lack craftiness,
Your word, not vain, deceitful,
Water and work every ending,
Rejoice and receive.
PLENTY ENOUGH!
I can be the fire breather
or bring a gentle rain,
I can be the canyon ripper
or swell a honey dew;
I can pat the red dirt down
or chant hosanna to the light,
I can gurgle from your tap
or cut your home in half.
I can carry you along,
ripple up a sundown sky,
I can cleave a cloud in two,
splinter forest sentinels;
I can break and wreck and heave,
sever channels tried and true,
I can rearrange communities
you can help put back together.
ITS THAT CLACK CLACK CLACK AT THE WINDOW.
The older I get the longer-I work the more I see Saturday
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is the lord's day.
The lord's day is the day words wake up their meaning
from last week's you do nothing but push them out.
Let them loose and come into Saturday.
They start reassembling themselves
off the street out of the work place
scrabble and peep at the feeder.
DAN LUECKE
You, the scientist, has helped us see,
much better, many a watershed
From the Truckee to the Rio Grande,
Missouri/Mississippi to the Sacramento Delta
You have helped us interact with those who,
working with each other, are re-discovering
The connectivity of people and streams,
restoring habitats of understanding
Modeled on risk, uncertainty, the gist of
opportunity, to give and gain incrementally
Readying ourselves as best we can for
the very next decision we must make.
EVERYBODY NEEDS A LULLABY
You may be thinking you're too old
to have me sing my song for you
You'll be nodding off,
like you used to,
You and Paddington Bear.
Please don't worry I'll be there,
everybody needs a lullaby.
How you loved that bear!
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You and he went everywhere,
Silly old hat and silly old boots
then he went away.
Your four children came in turn,
you sing your song for each of them
Please don't worry I'll be there,
everybody needs a lullaby.
You give your third child up to sleep,
when he went away
He sang his song for you
Please don't worry I'll be there,
everybody needs a lullaby.
SAND CREEK MASSACRE
Those who came before us say:
"Nothing Lives Long but the Mountains and the Ground"
Their testimony lives on.
What happened here must be remembered.
150 years later we fly the flags of those
who peacefully assembled here.
Fremont's 1845 map clearly shows
the land of the Arapaho and Cheyenne,
from plains to mountains,
North Platte to Arkansas.
President Abraham Lincoln appointed John Evans
of Illinois Colorado's Territorial Governor.
His duties included protecting the Native Peoples
of Colorado. He did not.
He and Colonel John Chivington share responsibility
for the Sand Creek Massacre.
They came to Territorial Denver, 1864, seeking peace.
To his dying day Evans refused to admit his culpability.
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This ground speaks the truth.
A slaughter not a battle
The facts cry out.
Conscience and courage were also at work that day, some of
the soldiers refused to aim at anyone but the perpetrators.
Soule, Cramer, their words are wrapped and roped to the annals ofjustice
those who died that day dare to live on, Left Hand, White Antelope,
Many more, their descendants,
to heal and be heard.
Assemble and see for yourself
how humble a site gathers us together
To remember and to speak
how the young people will lead us forth,
Generation on generation, sages grow
andthe roads we take take us back to Sand Creek.
Sacred ground in shadow and in light.
INTERDEPENDENCE DAYS

The Columbine
our flags salute
colorful communities
loved by peoples who came before
going on foot
to see, preserve, and persevere
public places
to stride, and gain within
the close up small
the great
hands of a mother
creating

Issue 1

POETRY

pink and gold puppies
through private windows,
free wild nurtured
no monopoly but precious grandmother
grandfather wizard time
with the Alleluia chorus.
THE VERY NEXT BEND
River, big and wide,
narrow and challenging,
Never fully discloses
its next meandering.
Brings us together
in the chambers
Of our hearts,
sends us on our ways
Worthier
of each other.
THREE FOR WILDERNESs!
In celebration of the 50' Anniversary
of the Wilderness Act
1. Think ahead whereat you gol
Pack your pack, your saddle bags,
your camera, craft, your fishing pole,
your sleeping bag, your pocket knife,
flashlight, poncho, wooly cap
Whichever map will get you back!
To canyon, forest, peak, and stream,
quiet eye of deep down things,
juice and joy of streaming light
within, along, above, below
What's very good that needs you not!
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Paws and claws, gills and wings,
trunk and branch, flower stems,
mother dew and father cool,
beauty's changing discipline
In the rhythm you're returning to!
Ever fresh and ever new,
re-creation's symmetries,
pour off tarns and pocket cirques,
travois tracks and medicine wheels
The smallest thing the hardest to do!
Leave 'em alone, just let it be
a column of moonlight,
marmot snouts,
wedand seeps.

2.1 like a crowded city
It makes me park my oversized truck
and hop a loaner bike
or, maybe, walk
to the fanner's market,
the neighborhood theatre,
the ice cream store
It makes me vote for open space,
sewer bonds, riverine paths,
people who start to hesitate
at more is better,
whatever it takes
away
It makes me want to get way up
the Maroon, Never Summer. Zirkel, Powderhom,
Rawah, Lost Creek, Eagle Nest, Neota
Sarvis Creek, West Elk, La Garita
Flat Top, Weminuche, Lizard Head,
Holy Cross, Spanish Peaks!

3. Love the wilderness ethic!
The place that needs us least
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is the place we want to go
So let's go lightly on the land
and leave the creatures be!
On-trail, in sure and steady single-file,
in dusty sturdy muddy rock-hop boots,
Untouched the wetland vistas,
on-leash our canine friends,
No marred-up tundra, desert soils,
leave behind no stinking waste,
We pack it in, we pack it out,
we leave no trace but eagerness!
PRESENTATION
Raspberry arugula with nectarines,
goat cheese & toasted almonds,
honey jalapeno vinaigrette
all stays lifted,
You may love the one
you choose and who
chooses you.
In the morning of the blood moon,
simply say injustice crumbles
quite nicely won't do.
Deprived, despised, vilified, exiled,
our own aunts, uncles, cousins,
dear friends, praise be!
who led the way.
INTO THE CANOPY
A gathering
within Colorado's canopy
sharing elevations
opening doors
helping each other
trading hats
bringing on the new.
Hoping they too
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join good company
celebrating
when the stakes are high
when gold is in the trees
when the table is laden
when the way is steep.
Shelter's all around
when you wear your heart openly
vistas are so very near
friends go far
boundless devotion
make-believe challenges
written into law.
The rule of love
the turn of Nature's day
Creature fire.
(for my law clerks, thank you!)

Greg Hobbs 10/11/2014
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BOOK NOTES
Charles R. Porter, Jr., Sharing the Common Pool: Water Rights in the Everyday Lives of Texans, Texas A&M Univ. Press, College Station, Tex.
(2014); 240 pp; ISBN 978-1-62349-137-6.
Charles Porter is an assistant professor of history at Saint Edward's University in Austin, Texas, as well as a licensed real estate agent and broker. He has
previously written on the development of water rights in central Texas. In addition, Mr. Porter has presented to the Texas legislature and other conferences,
including the Texas Water Law Conference, where he conducted continuing
legal education. Sharingthe Common Pooldraws on Porter's history and real
estate knowledge, combined with his lifetime of experience as a water user in
drought-prone Texas, to illustrate the increasing importance of water to the general population.
Broadly speaking, Porter's goals for Sharingthe Common Poolare to
(i) describe the development of water rights in Texas in an approachable manner, (ii) highlight the important relationship between water rights and property
values, and (iii) suggest individual changes in water usage to better utilize this
essential resource. The book is divided into five parts: Part One summarizes
the hydrologic cycles and introduces basic water law principles; Part Two discusses ownership of water and water rights in Texas; Part Three addresses supply and demand in the water context, focusing on water use and regulation; Part
Four analyzes the role of water rights in real estate transactions; and Part Five
examines past and current water policy debates.
Part One (chapters 1-2) begins with an introduction to the hydrologic cycle,
emphasizing water's ability to move among different geological "containers." By
this, Porter means that the same drop of water can, over time, become surface
water, diffuse water, and groundwater. Additionally, Part One discusses the
general principles of riparian rights and prior appropriation, and how the interplay between English common law and Spanish legal principles led to the current state of appropriative water rights in Texas.
Part Two (chapters 3-5) examines who owns the water that exists in each
of the geological containers described in Part One: surface water, diffuse water,
and groundwater. Surface water, consisting of water in rivers or creeks, is owned
by the State of Texas and held in trust for the people of the state. Although
surface water is state-owned, landowners adjacent to surface water sources may
divert or capture this water subject to permitting rules. Conversely, water existing in the geological containers, known as diffuse water and groundwater, may
be privately owned. Diffuse water is the runoff from precipitation that is on a
landowner's property but has not yet entered a watercourse.' By contrast, underground pores and aquifers contain groundwater. Owners of the surface have
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the right to use the groundwater held beneath their land as they choose, including the ability to sever the water rights from the land. In addition, the rule of
capture permits a landowner to extract groundwater from a neighboring tract as
long as such extraction is not done with malice or waste. Lastly, Part Two addresses shared surface water-that is, water that Texas owns along with either
Mexico or another state.
Part Three (chapters 6-8), which comprises the largest portion of Porter's
book, focuses on the use and regulation of water throughout Texas. Part Three
begins by discussing supply and demand as it exists in Texas today and how it
will change with increasing population across the state. It also outlines the Texas
State Water Plan and other mechanisms in place to address the sustainability
of Texas's water supply. Part Three next discusses the myriad uses of water
throughout Texas, including domestic, livestock, agricultural, municipal, industrial, oil and gas, and environmental flows. Porter defines each of these uses
and describes how they interact with one another. He also notes how the Texas
Water Code protects each of these respective uses. The final portion of Part
Three identifies and explains the entities that regulate water use. Among the
regulating entities in Texas are groundwater conservation districts, watennasters, and river authorities. Groundwater conservation districts, where they exist,
are political subdivisions that manage groundwater for many Texan counties to
protect against over-exploitation. Watermasters help to account for and allocate
surface water. The seventeen river authorities throughout the state manage water resources within their geographic areas and ensure the public benefits from
these resources.
Part Four (chapter 9) discusses the significant implications that water rights
can have on real estate values and transactions. The discussion addresses how
water availability can change the value of land and how the value of land impacts
services like schools and health services that receive funding from ad valorem
tax revenue. When land values decrease, as they do when water rights are unavailable, the tax revenue decreases as well. In addition, Porter calls attention
to the various disclosure requirements incumbent on real estate agents and anyone attempting to sell land. For example, in the case of a plot of land supplied
by well water, a seller must disclose any information relevant to the water's availability or quality. Part Four also illustrates the various forms water rights transfers may take.
Part Five (chapters 10-11) ties the previous chapters together by engaging
the issue of water policy, both historically and looking forward. This section
examines three significant cases in Texas water jurisprudence and how they
have shaped water policy: Houston & Texas CentialRailroadCo. v. WA. East;,
Pecos WOID No. 1 v. Williams; and City of Del Rio v. Clayton Samuel Colt
Hamilton Trust. The cases highlight the rule of capture and the competing
interests of water users, ranging from private investment to municipalities. Porter also discusses the controversy surrounding Living Waters Artesian Springs,
where the rule of capture allowed private landowners to draw significant
amounts of water from the Edwards Aquifer. The private landowners created
a catfish farm in order to avoid wasting the water and held out until the San
Antonio Water System paid nearly $40 million for the water rights. A large
portion of Part Five explores alternative methods of meeting the high demand
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for water, such as desalinization plants and effective use of reclaimed water.
Overall, Shantig the Common Poolprovides a basic framework for understanding water rights in Texas, including how those rights are determined and
the significance of those rights for Texans. While Porter's book is geared toward those in the Lone Star State, certain aspects-such as the competing private
and public demands on water resources and the importance of water to real
estate transactions-are universally applicable to other states with scarce water
resources. The book's discussion of legal principles and case law is somewhat
vague, though this may be a result of Porter's targeting non-attorneys as his primary audience. Porter tempers this discussion by drawing attention to the importance of legal counsel in land transactions, particularly when water rights are
uncertain. Shaing the Common Poolserves as a good primer for lawyers and
non-lawyers alike who are interested in learning about Texas water rights.
Rafael Mendez
James Salzman, Drinking Water: A History, Overlook Duckforth Publishers,
New York (2012); 320 pp; ISBN 978-1468307115.
James Salzman is the Samuel Fox Mordecai Professor of Law and the Nicholas Institute Professor of Environmental Policy at Duke University. Despite
this legal background, his book, Drinnkig Water: A History,takes a historical,
sociological, and political approach to analyzing humankind's relationship with
drinking water. Salzman explores the human use and conception of drinking
water from biblical times through the present in order to explain how society
arrived at its current understanding of one of our most valuable natural resources. The book takes a worldwide perspective, exploring the politics of water from the United States to France to Bangladesh, and everywhere between.
Through this framework, Salzman seeks to examine one fundamental issue with
innumerable facets: our relationship with drinking water.
In the first chapter, "The Fountain of Youth," Salzman examines the mythical role that water has historically played in world history and mythology. Using
Juan Ponce de Le6n's mythical search for the Fountain of Youth as his first
example, the author explores the various mythical and religious qualities attributed to water throughout the centuries. He notes that the first myth surrounding water, the goddess Ishtar's journey to the Underworld, dates back five
thousand years to ancient Mesopotamia. The English knightJohn Mandeville
also told stories of waters in China that could cure anyone of "any malady he
has." In addition, Salzman discusses myths imparting water's supernatural qualities from the Middle East, Norway, Finland, China, Greece, India, and North
America. He concludes the chapter by describing Bernadette Soubrious's discovery of waters in Lourdes, France, to which the Catholic Church ascribed
miraculous qualities. Throughout human history, water has played a role that
transcends mere sustenance.
Salzman's second chapter addresses access to drinking water throughout
world history. The chapter begins by introducing a debate that courses through
the rest of the book: Should drinking water be treated as a human right or as a
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marketable commodity? Salzman sets the foundation by delving into the history of storage, distribution, and laws governing access to drinking water. The
author compares Jewish law, Islamic law, and Australian aboriginal tradition to
show that law and custom in arid regions often protected individuals' right to
drinking water.
Salzman shows how ancient Romans treated water as both a marketable
commodity and a public good. Wealthy citizens paid for piped water to their
homes, which funded the construction of public "lacus," or public fountains,
where proletariat Romans could gather water at no cost. Salzman juxtaposes
this system against the Revolutionary War Era's municipally financed Philadelphia water system, the privately financed New York system, and the privately
financed approach in London. All of these examples validate the concept that
markets and rights to water coexisted throughout history.
The third chapter surveys water safety and asks the crucial question: How
do we know what "safe" water means? Salzman points out that our conception
of safety is inform-ed by our comprehension of disease, technology, and aversion to risk, meaning our interpretations of safety vary over time and across
cultures. In an effort to define this fluid concept of "safe water," Salzman posits
four primary considerations: source identification, source protection, treatment,
and distribution.
Salzman points out that ancient societies often had to identify an ample
source of water in order to foster expansion. Once the source is identified,
humans must determine its safety, and approaches to making this determination
differ greatly. For example, in southwest Nigeria, modem residents examine
whether water comes from mountains or springs near rocks to determine safety.
By contrast, in the United States, we rely on the Safe Drinking Water Act to
ensure that our water is reliably safe. Next, the author examines the evolution
of sanitation in source protection, and catalogues the scientific advances underlying the discovery that disease is often transmitted through water. The chapter
further examines the history of water treatment from 2000 BCE techniques to
modem-day reliance on chlorine for purification in the United States. Lastly,
the chapter addresses the necessity of reliable distribution methods to get water
from source to mouth while avoiding contamination and excessive loss.
The fourth chapter, "Death in Small Doses," analyzes contaminants in vater and how they affect the developing and developed world. Salzman uses
examples from around the world to show the breadth of the problem. He analyzes the differences between Bangladesh, where drinking water often contains
arsenic, and the United States, where our concerns are more focused on trace
amounts of pharmaceuticals, endocrine disruptors, or fracking fluids. Using
these examples, the author comes to three major conclusions concerning contaminants: (i) safety is a relative concept; (ii) drinkers must rely on the judgment
of experts; and (iii) the presence of poisons or carcinogens in drinking water is
not necessarily hazardous, given their presence in only trace amounts.
The fifth chapter investigates the risk that terrorist attacks pose to water
systems. Salzman reveals the vulnerability of contemporary water storage facilities by using the example of teenagers in Blackstone, Massachusetts, who scaled
a water tower, broke its fiberglass covering, and urinated into the water supply.
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Pointing out the apparent weakness of distribution systems generally, the author
explains that the four main threats to our water system take the form of chemical
threats, biological threats, cyber attacks, and conventional explosives. After explaining these threats, Salzman argues that there are measures to mitigate the
likelihood of attack but points out that all of these remedies have financial costs.
Salzman pragmatically notes that people can install fences, hire security crews,
and implement other measures to protect water distribution systems. However,
these protections come at a price that many may not be willing to pay.
In the sixth chapter, the author examines the rise of the bottled water market and asks why people are willing to pay a premium for bottled water when
our tap water is safer than ever. After describing the medieval market for botfled holy water, Salzman traces the rise of bottled water in mid-nineteenth century Aifierica to an increase in bottling technology and the growth of railroads.
This growth continued until its demise in the 1920s due to the introduction of
chlorine into municipal water systems.
Next, the author analyzes the reintroduction of bottled water in the 1970s
and analyzes five factors that made bottled water a competitor with soft drinks
in the American marketplace. Salzman contends that convenience, style, taste,
fitness, and health concerns led to the rise of bottled water sales in the 1970s.
Polyethylene terephthalate plastic allowed companies to bottle water cheaply
and to present it alongside other beverages in convenience stores. High-end
restaurants began providing bottled water, and celebrity advertisements furthered public perception of bottled water as a stylish commodity. Additionally,
many people claim to prefer the taste of bottled water. While blind taste tests
show that Americans usually cannot distinguish between bottled water and municipal tap water, Salzman hypothesizes that brand preferences outweigh any
discernment in actual taste. Finally, clever marketing played off of the concerns
for fitness and health that captivated many Americans in the 1970s. The author
notes the impact of marketing tactics, despite the fact that tap water is regulated
more stringently than bottled water and is therefore usually safer.
Salzman's discussion of bottled water concludes with an acknowledgment
of the myriad problems often associated with the product, including waste,
transportation issues, and health. Most importantly, the author contends that
the rising aversion to bottled water is attributable to its privatization of something
that many people believe to be a fundamental human right.
The seventh chapter further addresses the debate between those who regard water as a private commodity and those who consider it a public good.
After analyzing access to water in the developing world, Salzman urges that markets and rights coexist and even reinforce one another. After discussing disenchantment with privatization in South America, the author points out that privatization offers three benefits: access to private capital, services less vulnerable
to patronage and corruption, and more efficient distribution of water. On the
other side, he discusses constitutions and laws that guarantee citizens' rights to
drinking water and the ways in which public provision of services ensures the
right to this invaluable resource. The chapter concludes by discussing the efforts of Charity: Water, a non-profit organization working to provide safe drink-
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ing water in developing nations. Specifically, Salzman offers founder Scott Harrison's strategies as valuable lessons in how private action can provide access to
safe and reliable sources of drinking water.
The final chapter, "Finding Water for the Twenty-First Century," investigates approaches to water distribution as the resource becomes increasingly
scarce. Primarily, Salzman discusses moving water from water-abundant regions to water-scarce regions and generating new water supplies locally through
processes such as desalinization. Salzman describes the costs associated with
regional transportation and highlights failed and successful efforts for desalinization and toilet-to-tap 'efforts. Lastly, the chapter explores utilization of built
capital, such as water treatment plants, and natural capital, such as using and
preserving water flows, as viable approaches to water preservation in the
twenty-first century.
Drinking Water: A History provides a well-researched, thoughtful history
of the title resource. Like Mark Kurlansky's works Cod and Salt, the book
effectively frames world history through a lens that explains the way humanity's
relationship with water shapes communities and cultures. Salzman's unique
perspective combines history with an analysis of contemporary problems in a
fashion that helps the layinan as well as the legal professional better understand
the problems facing water management. The philosopher George Santayana
famously wrote, "Those who do not learn from history are condenmed to repeat it." Drinkzng Waterhelps remind us what has worked and failed for water
management in the past, and helps elucidate the path for moving forward.
Joey Risch

CONFERENCE REPORTS
THIRTY-FIFTH ANNUAL CLYDE MARTZ SUMMER CONFERENCE:
WATER AND AIR QUALITY ISSUES IN OIL AND GAS
DEVELOPMENT: THE EVOLVING FRAMEWORK OF
REGULATION AND MANAGEMENT
Boulder, Colorado

June 5-6, 2014

DAY ONE: SETTING THE STAGE AND WATER SUPPLY AND
QUALITY
This year's two-day Clyde Martz Summer Conference, held in Boulder,
Colorado, focused on various air and water quality issues related to oil and gas
development. The first day of the conference included a general introduction
to today's oil and gas industry and a discussion of water supply and quality issues
associated with oil and gas production. In the first session, titled "Setting the
Stage," seven speakers presented a broad overview of the oil and gas industry.
Patty Limerick commenced the first session by tackling the issues of uncertainty, terminology, and sensitivity in the oil and gas industry. Limerick is the
faculty director and chair of the board for the Center of the American West at
the University of Colorado, where she is also a professor of history. Limerick
feels that the core problem in the oil and gas industry is a failure of trust as well
as a shortage of moderators to balance competing perspectives. According to
Limerick, there is currently a tendency for society to question industry studies
by discrediting the people or groups who perforned the analysis. She believes
that the public has unreasonably elevated expectations of the experts performing these incredibly complex studies. She also noted that public health issues
are a serious challenge for experts in the field. She offered the example of
analyzing the chemicals used in hydraulic fracturing to estimate the potential
exposure results to humans and the problem of translating the results into language that the general public can digest. In her concluding remarks, she stated
that she hopes that citizens will recognize and acknowledge the difference between association and causation in complicated oil and gas studies.
Stuart Ellsworth, the engineering manager for the Colorado Oil and Gas
Conservation Commission, provided the conference with a general overview of
the engineering involved in the development of oil and gas from shale resources. Ellsworth began by stating that the oil and gas industry of today is "not
your grandfather's oil and gas industry." He explained that conventional resources are capable of flowing through a well without any form of assistance
while unconventional resources-todays primary energy industry drivers-require some form of technology for extraction. Unconventional resources are
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prevalent in Colorado, for example in the Piceance Basin and Wattenberg field.
Ellsworth next addressed the issue of public concern and the opportunities
for mitigating some of the negative aspects of oil and gas drilling. Ellsworth
acknowledged that issues such as noise, air emissions, spill containment, traffic,
and construction activity can occur with oil and gas operations, but he noted
that legislation and voluntary industry action attempt to curtail these variables.
Finally, Ellsworth spoke about the vast benefits natural gas can provide for the
economic future of Colorado. Natural gas has far less emission levels compared
to oil, and a portion of the taxes paid for natural gas production are put towards
Colorado schools.
The next speaker, Bruce Baizel, is the energy program director for Earthworks, and is the chair of the board of directors for the national organization
STRONGER, the State Review of Oil and Natural Gas Environmental Regulations. Baizel pointed to overproduction, waste, and groundwater impacts as the
primary factors that initiated the implementation of increased regulations.
Along with those factors, he named some of the environmental impacts believed
to be associated with the oil and gas industry, such as surface impacts and salt
contaminated soils. He discussed how staying on top of the task as a regulator
is difficult because the technology is developing so rapidly. Baizel concluded
with the remark that proper management of the issues can take many forms,
and that consistent mismanagement by surface operators is the real issue.
The first session concluded with a panelist discussion regarding the phrase
"social license to operate." Britt Banks, moderator of the panel, recently retired
as executive vice president of legal and external affairs at Newrnont Mining Corporation based in Denver, Colorado. He currently serves as the president of
the board of trustees for the National Court Appointed Special Advocates Association and as a member of the board of advisors for the Natural Resources
Law Center at the University of Colorado Law School.
The panel members included Kate Fay, Dr. Gary Graham, and Lance
Astrella. Fay is well known in both the public and private sectors of environmental and energy management and has been involved in the industry for the
last thirty years. Currently, she is the senior advisor of environmental and regulatory policy at Noble Energy. Dr. Graham is director of the lands program
at Western Resources Advocates. His responsibility is to promote environmentally appropriate renewable energy and transmission throughout the Rocky
Mountain West while simultaneously protecting sensitive species and ecosystems. Finally, Mr. Astrella is an attorney at Astrella Law P.C., which commonly
handles oil and gas lease agreements.
Banks asked the panel members to discuss how they would define the social
license to operate based on their positions in the oil and gas industry. Fay defined the social license to operate as the right to be a part of and operate in a
community. She added that this is more of a mind set as opposed to an actual
permit to operate. Fay noted that the oil and gas industry is a guest in the communities it operates in, and each company has to earn the right to both enter
and remain in the community. Dr. Graham defined the social license to operate using the words measure, disclose, and engage. He feels that in order for
oil and gas companies to operate the project must be environmentally, socially,
and economically sustainable for the community members. Finally, Astrella
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defined the social license to operate as a combination of four influencing factors: (i) quality of life, (ii) property rights and values, (iii) health, and (iv) philosophy. He also mentioned that the issues that accompany the social license to
operate depend on whether the drilling areas or pipeline locations are situated
in an urban or rural setting.
The second session, titled "Water Supply and Quality," consisted of five
speakers who discussed the relevant issues surrounding the utilization of water
in oil and gas projects. The first two speakers of the second session, Dr. Joseph
Ryan and Dr. Come Clark, addressed what is known and not known about
water supply and quality impacts in the energy field.
Dr. Joseph Ryan began the second session and concentrated on water quality. Dr. Ryan is a professor and Bennett-Lindstedt Faculty Fellow in the Department of Civil, Environmental, and Architectural Engineering at the University of Colorado at Boulder. His research and teaching is based around the fate
and transport of contaminants in natural waters. Dr. Ryan started by discussing
water contamination, one of the most prominent public concerns with regard
to oil and gas development. People fear that oil and gas, as well as production
water, will seep into various water supply sources, especially when horizontal
drilling is involved. Dr. Ryan stated that people are only at risk when there is a
source, a receptor, and a pathway; all three must be present for there to be any
potential risk. He named surface spills and subsurface releases as the most
probable pathways for water contamination. Dr. Ryan mentioned that groundwater flow and transport models can be used to analyze the possibility for contanlination. However, he concluded by stating that studies can only provide a
broad range of the potential for contamination and should not be the sole factor
that is considered.
Dr. Corrie Clark provided a "forty-thousand-foot perspective" of the oil and
gas industry and its effects on water supplies. At the national level, she stated
that produced water is the most abundant by-product associated with oil and gas
production, and that there is typically more water brought up from the ground
than oil and gas at production sites. The physical and chemical properties of
the water vary depending on the type of hydrocarbons extracted. Seventy-five
percent of the water produced by the oil and gas industry within the United
States comes from Texas, California, Wyoming, Oklahoma, and Kansas. Dr.
Clark concluded by listing the life-cycle of water used in hydraulic fracturing,
which generally consists of five major steps: (i) water acquisition; (ii) chemical
mixing; (iii) well injection; (iv) flowback and produced waters, also known as
waste waters; and (v) wastewater treatment and disposal.
The final speaker of the day was Susan Packard LeGros from the Center
for Sustainable Shale Development ("CCSD"). CCSD describes itself as
providing a rational, middle ground approach to issues concerning the Marcellus shale development projects. The Marcellus formation stretches from the
Midwest to the Northeast, and is the source for a large number of oil wells located in Pennsylvania. The section of the Marcellus formation in Pennsylvania
contains three main water resources: the Delaware River basin, the Susquehanna River basin, and the Ohio River basin. Separate commissions govern the
three distinct basins. Each of the three commissions has the authority over water supply and quality issues within its territory. CCSD created examples of
groundwater protection standards to use, and many industry leaders have begun
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to adopt similar principles. Some of the main standards include: (i) zero discharge of wastewater until a treatment standard is adopted; (ii) recycling
wastewater at a rate of at least nilety-percent; (iii) closed-loop containment of
drilling fluids; and (iv) groundwater monitoring both prior to the start of the
operation and after the operation has concluded.
Overall, the conference highlighted the importance of water in the oil and
gas industry and the need to continue developing environmentally sustainable
practices. The speakers covered a wide range of topics, which provided a strong
basis for the water issues that can arise within the oil and gas industry.

DaneMueller

COLORADO WATER CONGRESS 2014 SUMMER CONFERENCE:
RALLYING OUR WATER COMMUNITY
Snowmass Village, CO

August 20-22, 2014

HISTORICAL PERSPECTIVES: DOES MITIGATION STAND THE
TEST OF TIME?
As part of the Colorado Water Congress's ("CWC") annual summer conference, Jim Lochhead, CEO and manager of Denver Water, moderated a
four-panelist discussion entitled "Historical Perspectives: Does Mitigation
Stand the Test of Time?" The discussion centered on Colorado transbasin
water projects and the mitigation of their environmental impacts. The panelists
were chosen to represent differing perspectives and to talk about what they have
learned from the past and what has changed in regard to today's physical, political, and cultural environment. Lochhead noted that disputes over transbasin
diversions are not new and have existed since Coffin v. Left HandDitch Co. in
the nineteenth century. He also pointed out that, in addition to cities on the
Front Range of Colorado, many Western Slope cities make use of transbasin
diversions on both large and small scales.
Harold Miskel, formerly the water resource manager of Colorado Springs
Utilities, and Larry Simpson, formerly the general manager of the Northern
Colorado Water Conservancy District ("Northern"), presented the perspective
from the East Slope of Colorado. During his career, Miskel was involved in the
Homestake Water Project, a water supply project jointly operated by the cities
of Colorado Springs and Aurora that transfers Western Slope water from the
Eagle River basin to water users on the East Slope. Starting in the early 1960s
and for the rest of his thirty-year career, Miskel took part in the conflicts that
resulted from the project, many of which are ongoing today. He acknowledged
that the basin roundtables happening today are beneficial because they create
better collaboration. However, he also stated that in his experience there are
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three categories of people who get involved in the collaboration process: collaborators, opportunists, and obstructionists. He noted that obstructionists-those
who are willing to defeat you at all costs-can really hinder the progress of a
project.
One of the main issues Miskel encountered during his work on the
Homestake Project was the 1041 permitting process (named after Colorado
House Bill 1041, enacted in 1974). Miskel discussed the past fifteen years of
litigation surrounding the process, the fact that it is still not completely resolved
today, and the immense increased project costs associated with the permitting.
Miskel's experiences left him with the perspective that the 1041 permitting process needs revising, and he suggested that the new Colorado state water plan
presents an opportunity to do just that. Also, he stated that, while he does believe in the value of mitigation, the current process undesirably gives counties
decision-making authority on issues of state-wide concern.
Larry Simpson followed by sharing his experiences with the Windy Gap
Firming Project. The Windy Gap Firming Project is a water supply project
designed to improve the reliability of supply to the Colorado-Big Thompson
Project, a transmountain diversion that supplies water to northeastern Colorado
from the Lake Granby area. Simpson stated that his and Miskel's experiences
were similar. The Windy Gap Firming Project was negotiated extensively with
the Colorado River Water Conservation District and the Grand County commissioners and resulted in large mitigation efforts and compensatory storage as
part of the deal. He gave the opinion that our current permitting and litigation
process creates opportunities for stalling, which ultimately causes the costs of a
project to increase with little benefit. He stated that compensatory storage essentially makes someone pay for something that he or she already owns, which
could be considered a form of extortion. Simpson ended by stating that he
believed mitigation would not stand the test of time because other interests and
their successors will keep trying to take another bite out of the apple.
Eric Kuhn, general manager of the Colorado River Water Conservation
District, and James Newberry, a Grand County commissioner, gave a perspective from the Western Slope. Kuhn noted that the issues surrounding transmountain diversions have persisted since the 1930s. In his view, this is one of
the factors making current mitigation negotiations more difficult; in order to be
successful in mitigation, everyone needs to be included from the beginning. He
also said that the issues are not only transbasin issues, but also interbasin issues,
and they need to be viewed as a connected system in terms of water exports.
James Newberry addressed earlier comments about the 1041 permitting
process. He thought the process gave everyone a chance not to be blind-sided.
From the Grand County perspective, he continued, the way that the ColoradoBig Thompson Project was operated prior to the 1041 permitting negotiations
did not do a good job of distributing effects between all the parties involved.
He said the rivers of Grand County were being negatively impacted and noted
that river conservation organizations recently listed the Fraser River as endangered. Newberry was a part of the early negotiations with Northern and Denver
Water regarding Fraser River water use; he credited them for stepping out of
their comfort zone, doing the right thing, and looking for solutions. In Newberry's opinion, leaders stepped up, created an adaptive management plan, and
are now going forward joined at the hip. He reminded the audience that while
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it is easy to identify problems, it is not nearly as easy to find solutions. He drew
a laugh from the audience by comparing "Free Tibet" bumper stickers to the
Save the Fraser (River) campaign-it is easier to say it than to actually do it.
Newberry reiterated that he thought the 1041 permitting process was beneficial
because it identified issues and did not overly streamline the process. In his
opinion, the process requires people at the grassroots level who understand
what the rivers need in order to help save them.
Lochhead ended the discussions by suggesting that, if this experiment in
partnering fails, we could end up in a state of gridlock.
Kepin Boyle
DISCUSSION POINTS: CONSERVATION, REUSE,
COLLABORATION
Conservation, reuse, and collaboration were prominent themes woven
through this summer's Colorado Water Congress conference. From August 20
to 22, 2014, political leaders and prominent members of the water community
traveled to Snowmass Village, Colorado, to discuss pressing water issues. As
droughts continue to plague the West, this year's speakers commented on how
both the government and citizens are responding to the changing climate.
On Thursday morning the Water Congress welcomed Melissa Meeker, Executive Director of the WateReuse Association & Research Foundation, to the
stage to discuss water sustainability and the importance of reuse in water supply
portfolios. Based out of Alexandria, Virginia, WateReuse is a nonprofit organization that works to promote sustainable water sources through education, research, and advocacy. Using California as an example, Meeker noted that there
is a chronic imbalance of supply and demand. In states that have water shortages, balancing water demands with the limited resource poses an ongoing challenge. Population growth and droughts are driving the discussion of reuse.
Meeker pointed out three main areas required in making water reuse part of
our reality. First, she noted, leadership is key. States need strong advocacy to
create flexible polices and provide funding for reuse projects. Second, more
research is needed in the area to come up with answers to critical questions.
Finally, Meeker stressed the importance of education and outreach so the public understands the reason behind the creativity with water projects. She explained that nothing can terminate a project like public outcry.
Changing the public perception to view treated water as a water source people will want to use will require both education and branding. As Meeker mentioned, "every drop of water we consume or use has already been used ...
Water reuse does not involve drinking directly out of your toilet." Rather, she
explained, it involves taking wastewater and running it through various treatment
processes for specific purposes. Getting this message across will aid the spread
of water reuse. After conducting a public perception research project, she
found that labeling water as certified and describing the process of reuse made
participants more receptive to using treated water.
WateReuse is taking steps to educate the public about water sustainability.
On September 28, 2014, it hosted a media workshop as well as a gala to educate
the press and public about water reuse. The gala, which took place in New
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Orleans, Louisiana, served only food and beverages that were touched by reused water, including the wine. As we see a shift in our climate, Meeker advised,
the time is now to embrace reuse as a critical water resource.
Later in the day, Jim Yannotta, Aqueduct Manager of the Los Angeles Department of Water, also spoke about the role of conservation and water reuse
in the midst of droughts. Stormwater capture has become a priority technique
to utilize rain before it reaches the oceans, Yannotta noted. Los Angeles County
is working on large-scale projects, such as improving dams, to store more water.
But in addition, the county is encouraging individual users to utilize stormwater
barrels and cisterns to capture water for personal uses, such as irrigation. Despite its population growth, Los Angeles's conservation efforts have stabilized
its water use. Los Angeles is one of the top two or three conserving cities, but
Yannotta urged it must do more, especially with regard to landscaping. He
applauded the state for using treated recycled water for activities such as golf,
but noted that California does not allow for the direct reuse of recycled
wastewater. Rather, it only allows for indirect potable reuse.
Although reusing water can benefit drought communities, subsequent
speakers raised concerns about costs. For instance, Jason Mumm, Director of
Financial, Commercial and Risk Services for MWH Global, spoke about the
hidden costs associated with reuse. MWH Global is an enterprise based out of
Broomfield, Colorado that focuses on wet infrastructure construction and engineering projects. When reuse starts, the decrease in water flow going into the
waste stream will concentrate the wastewater that runs directly into the treatment
facility. Subsequently, that water will cost more to treat. While Mumm
acknowledges that conservation is beneficial, he wants people to take into account the hidden costs.
While reuse and conservation may ameliorate water issues, without cooperation, water shortages may give rise to allocation and control issues. As Colorado Governor John Hickenlooper eloquently stated: "Water can either divide us or unite us, and in the end, it is our choice." The Governor compared
Colorado to California and noted that Colorado is in a position to avoid some
of the water use conflicts California is facing. He mentioned that with the Colorado Water Plan, we are "calculated and conservative" and are able to accomplish more working together than separately. He further elucidated the great
cooperation occurring in Colorado. When the recent floods damaged infrastructure, the water community was a leader in collaboration efforts. In a matter
of months, it raised around twenty-two million dollars in grants to help restore
the state.
Pat Mulroy, Senior Fellow for Climate Adaptation and Environmental Policy for Brookings Mountain West and former general manager of the Southern
Nevada Water Authority, also stressed the importance of partnership and responsibility within the water community. Mulroy explained that on the Colorado River people are not only citizens of a state but also citizens of a basin.
She noted that partnership is necessary so that the citizens of the basin can
"continue to forge their own destiny." Collaboration is also crucial to ensure
that Lake Mead, a water source for Nevada, California, and Arizona, as well as
Mexico, does not fall below a certain level.
Mulroy highlighted issues in California's Bay Delta Area to show the con-
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sequences of failing to work together. The result of not cooperating, she explained, is that people in the Westlands Water District are experiencing fifty to
sixty percent unemployment rates. Additionally, food banks are not able to
provide for the unemployed farnworkers. According to Mulroy, the struggle is
based in a discussion "nested in fear, suspicions, and the unwillingness to see
that in this uncertain future, as more people move to the West, as our climate
is changing, our only hope for sustainability, and our only hope for certainty...
is through strategic partnerships."
In contrast, despite the diminishing levels of Lake Mead, when Nevada's
partners wished to utilize their reserves Nevada remained silent. Because of
water shortages, California and Mexico needed the water banked in Lake Mead.
Nevada did not fight this request because it knew that one day it might also have
to call upon some of its reserves. Mulroy explained, "As long as we continue
the journey we started in the 119190s, where we listen as much as we talk, where
we give as much as we take, where we try to make the whole work, we will avoid
that future which none of us want to face: a future of empty reservoirs, a future
of community without a water supply, [a future] of rich farmland not being in
production." As the changing climate threatens those living in the West, the
duty to conserve and work together falls to every individual. As Taryn Finnessey, Climate Change Risk Management Specialist for the Colorado Water Conservation Board, pointed out, by 2050, climate models are projecting a two-andone-half degree to five degree Fahrenheit increase in temperature in Colorado.
Finding ways to conserve, reuse, and store water is necessary to maintain an
adequate supply as the temperature rises.
Liz Kutch

COURT REPORTS
FEDERAL COURTS
UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT
Aransas Project v. Shaw, 756 F.3d 801 (5th Cir. 2014) (per curiam) (holding
(i) The Aransas Project had standing to bring action under the Endangered Species Act ("ESA"); (ii) the district court did not abuse its discretion by declining
to abstain from exercising federal jurisdiction; (iii) the district court's finding that
twenty-three endangered whooping cranes died was not clearly erroneous; (iv)
the district court erred in excluding the admission of defendants' survey after
trial, but the error was harmless because the district court concluded the survey
lacked importance; (v) the district court's application of the incorrect test for
causation was clear error; and (vi) the district court failed to find that a future
harm was "certainly impending," meaning the grant of an injunction was an
abuse of discretion).
The Aransas National Wildlife Refuge ("Refuge") sits adjacent to San Antonio Bay in Texas. The San Antonio and Guadalupe Rivers provide freshwater inflows to this area, also known as the Guadalupe Estuary. The Refuge is
the winter home of the Aransas-Wood Buffalo ("AWB") whooping crane flock,
consisting of approximately three hundred birds. The freshwater inflows in the
Guadalupe Estuary provide critical habitat for the flock. Texas owns the surface
waters of the state and the Texas Commission on Environmental Quality
("TCEQ") administers the capture and use of those waters through its permitting and regulatory powers.
During the winter of 2008-2009, the Refuge's biologist recovered four
crane carcasses and determined another nineteen missing cranes had died, a
claimed loss of twenty-three cranes. Over the previous seventy years, authorities
recorded the deaths of only twenty cranes. The whooping crane is an endangered species under the ESA. After the media publicized the crane deaths, a
group of concerned citizens formed The Aransas Project ("TAP"), a non-profit
dedicated to protecting the whooping cranes' habitat. TAP sued TCEQ, pursuant to the ESA's citizen suit provision, alleging that TCEQ's actions and omissions in managing the waters of the Guadalupe and San Antonio River Systems
had harmed the flock and ultimately caused the death of twenty-three cranes.
TAP sought declaratory and injunctive relief that would ensure sufficient water
resources for the AWB flock.
TAP alleged a lengthy chain of events leading to liability: (i) TCEQ's permitting and regulatory practices significantly reduced the amount of freshwater
in the estuary; (ii) the reduction in available freshwater increased salinity in the
estuary which decreased available food supplies; (iii) the reduction in available
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food led to emaciation and predation among the cranes; (iv) these conditions
combined to cause the deaths of twenty-three cranes in the winter of 20082009; and (v)these deaths constituted illegal "takings" under the ESA.
Before trial, the US District Court for the Southern District of Texas ("district court") granted motions to intervene for the Guadalupe-Blanco River Authority, the Texas Chemical Council, and the San Antonio River Authority ("intervenor defendants"). The district court conducted an eight-day bench trial,
took testimony from nearly thirty witnesses, and issued a 124-page opinion concluding that TCEQ's permitting effected a taking under the ESA. The district
court enjoined TCEQ from issuing any new permits, unless required for the
public's continued health and safety, until the agency applied to the US Fish
and Wildlife Service ("FWS") for an Incidental Take Permit ("ITP"). ITPs
allow an exception to the ESA's prohibition on both purposeful and incidental
harm and harassment of endangered species. ITPs require the development
of a "Habitat Conservation Plan" to "minimize and mitigate" the impacts of
incidental takings. TCEQ and the intervenor defendants appealed.
The US Court of Appeals for the Fifth Circuit ("court") first addressed
whether TAP had standing. On appeal, WDEQ challenged TAP's standing
for the first time. The court spent little time addressing the issue, concluding
that TAP's allegations satisfied federal requirements for standing because TAP
alleged an injury (crane deaths), a theory of causation (regulatory actions resulted in reduced water flows), and future deaths attributable to an ESA violation (continued crane deaths if not corrected).
The court then discussed whether the district court erred by not abstaining
from exercising federal jurisdiction. While the Court reviews an abstention decision under an abuse of discretion standard, it reviews de novo whether the
elements of abstention were satisfied. Courts may decline to exercise jurisdiction over a particular case, or abstain, if exercising jurisdiction would be prejudicial to the public interest-including cases involving basic issues of state policy
that the federal courts should avoid. The court analyzed five factors pursuant
to the Burfordabstention doctrine: (i) whether the cause of action arises under
federal law; (ii) whether the case requires inquiry into unsettled issues of state
law or into local facts; (iii) the importance of the state interest involved; (iv) the
state's need for a coherent policy in that area; and (v) the presence of a special
state forum for judicial review.
The court found that factors one, two, and five weighed against abstention
The ESA is a federal law with no "skein of state law" to untangle before resolving the federal case, and neither the TCEQ nor the Texas state courts had authority to provide a remedy. With respect to remedy, the court found that
(i) the Texas Water Code expressly prohibited granting water rights for environmental reasons; (ii) TCEQ was likely prohibited from providing water for
cranes during an emergency (e.g., a drought); and (iii) Texas law provided no
cause of action under which TAP could sue TCEQ in state court. The court
considered factor three-the importance of the state interest involved-a tossup.
Although Texas had a strong interest in managing its natural resources, especially water, the federal interest in endangered species was equally strong. The
only factor the court found to weigh in favor of abstention was number four, the
state's need for a coherent policy in the. management of its finite natural re-

WA TER LA W REVIEW

Volume 18

sources. Here, TCEQ administered the Texas Water Code pursuant to a regulatory scheme that balances water rights and stakeholder interests. The court
concluded that "[flederal intervention could easily upset that delicate balancing." After balancing all five factors, the court concluded the federal courts
could avoid entanglement in Texas state law by "treading carefully." Accordingly, the court held that the district court did not abuse its discretion in declining to abstain.
The court then turned its attention to the district courts' findings of fact and
its imposition of liability upon the state defendants. Chief among its findings of
fact, the district court, relying mainly on the Refuge biologists' testimony, concluded that twenty-three whooping cranes died during the winter of 2008-2009
in the Refuge. The biologist made this determination by conducting fly-overs
of the Refuge. He noticed nineteen known birds missing from their usual territorial positions. Additionally, he found four crane carcasses. Because postmortem examinations of two of these birds indicated emaciation as a cause of
death, the biologist concluded that twenty-three cranes died during the winter
of 2008-2009. He opined that lower water levels adversely impacted the flock's
habitat. Despite the district court's finding that the biologist's opinions were
reliable, the court noted many problems with the methods and data used to
conclude that twenty-three cranes had died. Despite this, the court concluded
that the district court's finding that twenty-three cranes had died was not clearly
erroneous.
The ultimate issue confronting the court was whether TCEQ's issuance of
permits to take water from the Guadalupe and San Antonio Rivers was the
proximate cause of the twenty-three whooping crane deaths during the winter
of 2008-2009. In order to affix liability for a taking under the ESA, the effect
of the defendant's actions must be foreseeable-the ESA does not impose strict
liability. The court noted that causation requires more than mere fortuity; it
cannot rest upon "remote actors in a vast and complex ecosystem." The court
emphasized that the foreseeability requirement acts as a limitation upon liability
where, even if the links in the chain of causation can be connected, at some
point liability becomes too remote.
The court cited several cases where a sufficiently close connection existed
between certain regulatory acts and violations of the ESA to satisfy the foreseeability test. In one case, the US Forest Service permitted the removal of an
excessive number of trees that were home for red cockaded woodpeckers. In
another case, right whales were "taken" because a state agency authorized fisherman to use gillnets and lobster traps in certain areas, and these devices were
known to cause harm to the whales. In each of these cases, the government
agency was held liable for a "direct" taking under the ESA.
In this case, the court took issue with the district court's finding that "Ipiroximate causation exists where a defendant government agency authorized the activity that caused the take." The court found the district court's opinion lacking
in findings of fact sufficient to show causation and prove liability under the ESA,
and chastised the district court for finding causation "without even mentioning
concepts of remoteness, attenuation, foreseeability, or the natural and probable
consequences of actions." Moreover, the court found the district court expressly disregarded other circumstances that clearly weighed against a finding of
causation. Chief among these other circumstances was a drought during the
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winter of 2008-2009 that experts considered an "outlier" among Texas' cyclical
drought conditions. Other variables included constantly changing weather,
tides, and temperature, as well as varying degrees of water use by permittees.
Ultimately, the court concluded that a "fortuitous confluence" of "multiple, natural, independent, unpredictable and interrelated forces" caused the deaths of
the whooping cranes in the Refuge. Calling this set of circumstances "the essence of unforeseeability," the court found causation lacking as a matter of law
and vacated the district court's finding of liability against the state defendants.
Last, the court addressed the district court's grant of an injunction. The
court held the district court erred in three ways in granting injunctive relief.
First, the district court improperly based injunctive relief upon an improper
proximate cause analysis. Hence, the court's vacation of the state defendants'
liability "commanded" the quashing of the injunction. Second, assuming arguendo that TCEQ's actions did proximately cause the crane deaths, the district
court erred in applying a "relaxed" standard for granting injunctions under the
ESA. Third, the court held that the district court erred in finding a real and
immediate threat of future injury to the cranes.
The district court had determined that a "relaxed" standard existed for
granting injunctions under the ESA. The court noted that, while it is true that
the balance of equities favor protecting wildlife under the ESA, an injunction
still requires a showing of "certainly impending" future harm. Additionally, the
court found that even if the district court had applied the correct standard, it
did not make sufficient factual findings to support that conclusion. The court
noted that, after 2008-2009, substantial evidence existed to the contrary, including no evidence of unusual deaths, no evidence of dangerous salinity levels, no
evidence of deficient blue crabs or woliberries, no evidence of lack of a drinking
water shortage in the Refuge, and no evidence of emaciated birds or extreme
behavioral patterns. The court concluded that "[i]njunctive relief for the indefinite future cannot be predicated on the unique events of one year without proof
of their likely, imminent replication."
Accordingly, the court reversed the district court's finding that TCEQ
caused the whooping crane deaths and denied TAP's request for injunctive relief.
Keith Tart
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
California exrel. Imperial Cnty. Air Pollution Control Dist. v. U.S. Dep't
of Interior, 767 F.3d 781 (9th Cir. 2014) (holding that the plaintiffs had standing
to sue and that the Department of Interior's environmental impact statement
on the effects of water transfer agreements on the Salton Sea in southern California did not violate the National Environmental Policy Act or the Clean Air
Act).
Plaintiffs Imperial County and the Imperial County Air Pollution Control
District ("Imperial") sued the Secretary of the Interior ("Secretary"), claiming
that the Secretary's environmental impact statement ("EIS") did not comply
with the National Environmental Policy Act ("NEPA") or the Clean Air Act
("CAA"). Several California water districts, parties to the proposed transfer
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agreement, intervened as defendants. The United States District Court for the
Southern District of California ("district court") granted summary judgment to
the defendants, finding that Imperial did not have standing to sue, and in the
alternative, that the Secretary did not violate NEPA. Imperial appealed to the
United States Court of Appeals for the Ninth Circuit ("court").
As a result of conservation efforts in California aimed at decreasing the
state's reliance on Colorado River water, water districts in the state agreed to
transfer use of some Colorado River water from the Imperial Valley to areas in
Southern California. In 2001 the Secretary prepared an EIS, which, in part,
analyzed the potential consequences of the transfers on the Salton Sea. After
detailing potential environmental consequences, the Secretary filed both a Final
Implementation Agreement EIS and a Draft Transfer EIS in 2002. The Final
Implementation Agreement EIS did not discuss subsequent minor changes to
the proposed master implementation agreement-the Colorado River Water
Delivery Agreement ("CRWDA")-or changes to proposed environmental mitigation measures. After the Secretary prepared an environmental evaluation of
the modifications and determined that a supplemental EIS was unnecessary,
she issued a final record of decision.
First, the court reviewed the district court's determination that Imperial
lacked standing to sue. Imperial asserted that the Secretary violated NEPA and
Council on Environmental Quality ("CEQ") regulations. Imperial further argued that the Secretary should have made a CAA conformity determination
because the proposed transfers would expand the Salton Sea's shoreline, increasing ambient levels of small particulate matter. Because both of the plaintiffs' alleged injuries were procedural, the court required Imperial to show that
the Secretary violated procedural rules designed to protect Imperial's concrete
interests and that the challenged action would threaten those same interests.
The court held that Imperial had standing to bring its claims. The court reasoned that the Secretary's action sufficiently threatened Imperial's concrete interests in land management and that both NEPA and the CAA were designed
to protect Imperial's interests.
Next, the court reviewed the district court's finding that the Final Implementation Agreement EIS complied with NEPA and that no supplemental EIS
was required. This review required the court to determine whether the Secretary reasonably evaluated the facts and took a "hard look" at the environmental
impacts of the proposed transfers. Imperial first argued that it was not clear
whether the Final Implementation Agreement EIS incorporated the state
Transfer Environmental Impact Report ("EIR") or the federal Transfer EIS,
and that the Final Implementation Agreement EIS improperly cited the EIR.
The court held that Imperial was incorrect on both claims. The court reasoned
that Imperial did not identify relevant material that was solely discussed in the
EIR nor significant information that the Secretary incorrectly excluded from the
Transfer EIS. Further, the court determined that the Secretary's minor mistake
of citing the Transfer EIS and EIR as a single document did not prejudice the
court's review.
Imperial next argued that the Final Implementation Agreement EIS improperly tiered to nineteen non-NEPA documents. The non-NEPA documents consisted of federal statutes, state environmental impact assessments, and

Issue I

COURTREPORTS

other Colorado River EISs. The court held that the Secretary did not improperly tier to these documents in the Final Implementation Agreement EIS. The
court determined that the Secretary merely cited the documents to provide a
road map of previous Colorado River projects and not to sidestep any NEPA
obligations.
Imperial further argued that the Secretary violated her obligations under
NEPA because she cited to the Coachella Valley Water Management Plan,
which was not released for public review during the comment period for the
Final Implementation Agreement EIS. Imperial also claimed that it was improper for the EIS to state that the Final Implementation Agreement EIS was
tiered to non-NEPA documents. First, the court noted that a final EIS may
include information not cited in a draft and that recirculation is only required if
there are significant new circumstances or new information relating to the proposed action. The court reasoned that there were no such circumstances requiting the Secretary to recirculate the Final Implementation Agreement EIS.
Second, the court conceded that it would be improper for the Secretary to actually tier to state environmental reports in the Final Implementation Agreement EIS. However, the court held that the "tiers to" language included in the
Final Implementation Agreement EIS was merely a "scrivener's error," and that
despite that statement the Secretary properly incorporated by reference, and
did not tier to, the non-NEPA documents.
In addition, Imperial claimed the Secretary improperly incorporated by reference discussions of environmental impacts instead of providing those discussions in the text of the Final Implementation Agreement EIS, and also relied
too heavily on indirect impact analysis when discussing the environmental impacts to the Salton Sea. Imperial relied on Pacific Rivers Council r:United
States ForestSevice, 689 F.3d 1012 (9th Cir. 2012), to assert these claims. The
court pointed out that the PaciicRivers opinion was vacated as moot, and alternatively distinguished the facts of Paciic Rivers from the Secretary's actions
in the present case. The court held that the Secretary acted properly because
the text of the Final Implementation Agreement EIS thoroughly considered the
CRWDA's potential environmental impacts on the Salton Sea.
Imperial next argued that the Secretary improperly segmented the Quantification Settlement Agreements by preparing two EISs. The court applied the
"independent utility" test to determine whether multiple actions are so connected as to mandate consideration in a single EIS and held the Secretary did
not act arbitrarily by preparing a Transfer EIS and a Final Implementation
Agreement EIS. The court reasoned that the Final Implementation Agreement
EIS analyzed on-river effects, while the Transfer EIS considered a separate water-transfer agreement among the districts and proposed habitat conservation
programs.
Imperial also argued that the Secretary abused her discretion by finding that
a supplemental EIS was unnecessary. Imperial argued that a supplemental EIS
was necessary because the water districts altered their proposed conservation
strategies, but the Final Implementation Agreement EIS failed to discuss them.
The court held that the Secretary did not abuse her discretion because the Final
Implementation Agreement EIS reasonably considered the consequences of
providing the Salton Sea with no mitigation water at all, thereby qualitatively
considering the water district's changed conservation strategies. Additionally,
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the court held that the Secretary's decision to discuss only one alternative, a
no-action alternative, was not arbitrary and capricious. The court cited NEPA
regulations that require an EIS to rigorously explore and evaluate all reasonable
alternatives, but do not detail a minimum number of alternatives. The court
reasoned that there was no benefit for the Final Implementation Agreement
EIS to discuss other hypothetical alternatives because the transfer plans were
carefully negotiated agreements between the parties.
Finally, even though the district court did not address the claim, the court
considered Imperial's argument that the Secretary should have conducted a
CAA conformity determination. Imperial claimed that such a determination
was necessary because the planned transfers would increase the Salton Sea's
shoreline, thus increasing the amount of particulate matter with a diameter of
ten microns or less ("PM 10") in the ambient air. The court held that the Secretary did not violate the CAA by not performing a confonnity determination.
The court reasoned that neither state nor federal rules mandate the form an
agency must use when announcing that it will not conduct a full-scale confonnity
determination. In this case, the Secretary announced that she believed a conformity determination was unnecessary in the Final Implementation Agreement
EIS, and the court agreed that the CAA did not require a standalone document.
Both federal and state rules require a full-scale conformity determination when
both direct and indirect emissions exceed the mandated level. The court held
the Secretary did not abuse her discretion by concluding that the project would
neither directly nor indirectly cause PM1O emissions. The project would not
directly increase PM 10 emissions at the Salton Sea because the proposed action
would occur at diversions at the Parker and Imperial Dams-far from the Salton
Sea. The court reasoned that the project would not indirectly cause an increase
in PM10 emissions because the Secretary could not practicably control any resulting emissions. Rather, the State of California and Imperial would ultimately
be responsible for the allocation of water to the Salton Sea, thus indirectly causing any subsequent PM10 emissions.
Accordingly, the court affirmed the judgment of the district court and held
that the Secretary did not violate NEPA or CAA regulations.
Matt Freemann
Lacano Invs., LLC v. Balash, 765 F.3d 1068 (9th Cii. 2014) (holding that
the Eleventh Amendment barred patent owners' action for declaratory judgment against Alaska state officials for the ownership of streambeds because it
was the functional equivalent of an action to quiet tide).
The federal government issued land patents to Lacano Investments, LLC,
Nowell Avenue Development, and Ava L. Eads (collectively, "Patent Owners")
before Alaska joined the Union in 1959. Patent Owners alleged that the land
patents gave them ownership of particular streambeds in Alaska. However, the
Alaska Department of Natural Resources ("the Department") contended that
the streamnbeds were "state-owned." The Department based this contention on
its determinations in 2010 and 2011 that the associated waterways were first
navigable in 1959 and continued to be navigable. Further, the Submerged
Lands Act of 1953 grants the state title and ownership of lands beneath navigable waters.

Issue I

COURTREPORTS

After the Department notified Patent Owners of its determination, Patent
Owners argued that their title was unaffected by the navigability determination.
Patent Owners relied on a different section of the Submerged Lands Act, under
which streambeds granted by federal patents prior to statehood do not transfer
to the state upon joining the Union. Patent Owners subsequently sued the Department, seeking (i) a declaratory judgment stating that the navigability determinations violated the Submerged Lands Act and (ii) an injunction barring the
Department from claiming title to the lands beneath the waterways. The United
States District Court for the District of Alaska ("district court") dismissed the
complaint for lack of subject matter jurisdiction. Patent Owners appealed to
the United States Court of Appeals for the Ninth Circuit ("court").
The court first examined whether the district court's dismissal for lack of
subject matter jurisdiction was appropriate. On a motion to dismiss for lack of
subject matter jurisdiction, courts must accept all factual allegations in the complaint as true. Patent Owners alleged in their complaint that the streambeds
were not submerged or state-owned and argued that the court was required to
accept this allegation as true. The court held this was not a factual allegation
but a legal conclusion, and thus did not accept it as true. The court then looked
beyond the complaint to extrinsic evidence of the Deparnent's claim to the
streambeds. Specifically, it examined letters attached to the complaint in which
the Department demonstrated Alaska's claim of ownership to the lands in dispute. Accordingly, the court held that the district court's dismissal for lack of
subject matter jurisdiction was appropriate.
The court then considered whether the Eleventh Amendment's provision
of sovereign immunity barred Patent Owners' action, and found in the affirmafive. The Eleventh Amendment prohibits certain suits brought against a state
by an individual without the state's consent. However, the Erparte Youngdoctrine allows actions where an individual seeks prospective or injunctive relief
against state officials who would have to implement a state law that is inconsistent with federal law.
The court held that Patent Owners' action did not fall within the Exparte
Youngexception and was therefore barred by the Eleventh Amendment. Binding on this issue was Idaho v. CoeurdAlene Tribe ofldaho, in which the Coeur
d'Alene Tribe ("Tribe") sued the State of Idaho for ownership and use of land
under navigable riverbeds within the boundaries of the Tribe's reservation. The
United States Supreme Court ("Court") held in Coeur dAlene that the Eleventh Amendment barred the suit because the Tribe was seeking close to the
functional equivalent of an action to quiet itle, and because the Tribe's identity
as a sovereign nation further implicated Idaho's sovereign interests. The Court
held that federal courts lack jurisdiction over all actions where a plaintiff seeks
relief that is close to the functional equivalent of a quiet title and dismissed the
Tribe's claim.
The court in this case found that, like the Tribe in CoeurdAlene, Patent
Owners' claim was the functional equivalent of a quiet title because they wanted
full enjoyment and use of the streambeds. Finding that this case presented the
same issues as Coeur dAlene, the court affirmed the district court's judgment,
but did not affirm its reasoning. Specifically, it determined that the district
court's attempt to assess the State of Alaska's interest in the streambeds was not
necessary, and that Patent Owners' claim should be dismissed simply because
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it was "close to the functional equivalent" of a quiet title action.
The court turned next to Patent Owners' three counterarguments. Patent
Owners first alleged that Coeur d'Alene was no longer good law, and that the
court should have applied the Supreme Court's recent "straightforward inquiry"
analysis in Verizon Maryland,Inc. v. Pubh'c Seri4ce Commission of Maryland
to determine whether the Exparte Youngdoctrine exempted their action from
the Eleventh Amendment prohibition. In Verizon, the Court directed lower
courts to conduct a direct assessment of whether a complaint alleges an ongoing
violation of federal law and seeks relief properly characterized as prospective.
While the court acknowledged the tension between the "straightforward inquiry" and the holding in CoeurdAlene, it held that Coeur dAlene remained
binding. In so concluding, the court noted that Verizon did not overturn Coeur
d'Alene and that a more recent Supreme Court decision affirmed Coeur
dAlene's core holding on the issue.
Patent Owners next alleged that their case was the exact opposite factual
situation of Coeur dAlene. Patent Owners argued that the Tribe in Coeur
d'Alene sought to divest Idaho's longstanding title, whereas Alaska sought to
divest the Patent Owners' alleged longstanding title in this case. The court rejected Patent Owners' argument and held that the Coeur d'Alene decision relied on the principle that submerged lands beneath navigable waters are tied in
a unique way to sovereignty, regardless of the length of the state's claim to itle.
Lastly, Patent Owners alleged that their case differed from Coeur dAlene
because the Tribe had independent sovereign authority such that its ownership
of the land would effectively diminish Idaho's regulatory authority. Patent Owners argued that, because they lacked independent sovereign authority, their ownership of the streambeds in question would not threaten Alaska's regulatory
power. However, the court held that the identity of the Tribe was not dispositive in Coeur d'Alene, as the Supreme Court in that case had already made its
decision when it raised the further impacts to state sovereignty. In so concluding, the court noted that, like the land in Coeur d'Alene, the streambeds in this
case had a unique legal status and state ownership was necessary for sovereignty.
Accordingly, the court affirmed the district court's dismissal of Patent Owners' claim.
Daphne Hamilton
Natural Res. Def. Council v.Jewell, 749 F.3d 776 (9th Cir. 2014) (holding
that, because the Bureau of Reclamation had some discretion in renewing water
contracts in a way that would benefit the threatened delta smelt, section 7(a) (2)
of the Endangered Species Act required the agency to consult with the Fish and
Wildlife Service prior to renewing the contracts).
In 2008 the Natural Resources Defense Council and the Metropolitan Water District of Southern California (collectively, "environmental groups" or
"groups") filed a complaint in the United States District Court for the Eastern
District of California ("district court") alleging that the Bureau of Reclamation
("Bureau") violated section 7(a)(2) of the Endangered Species Act ("ESA").
The environmental groups argued that the Bureau failed to consult with the
Fish and Wildlife Service ("FWS") regarding the impact of various water contracts on the delta smelt, a thieatened species living in the California River
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Delta. The environmental groups asked the district court to invalidate the fortyone contracts they deemed most harmful to the delta smelt.
The Bureau manages California's Central Valley Project ("Project"), which
diverts water from the California River Delta through a number of long-term
contracts dating from the 1960s. In 2004 two sets of these contracts, the Bureau's Delta-Mendota Canal Unit Water Service Contracts ("DMC Contracts")
and Sacramento River Settlement Contracts ("Settlement Contracts") (collectively, "the Contracts"), had expired or were nearing expiration. In compliance
with section 7(a) (2) of the ESA, the Bureau consulted with the FWS regarding
its proposed Operations and Criteria Plan ("Plan") to renew the Contracts. In
2004 and 2005 the FWS issued separate biological opinions finding that the
Plan would not jeopardize the delta smelt. The district court later invalidated
both opinions, and the Bureau did not appeal.
The Bureau prepared its own biological assessment during 2004 and 2005.
It also concluded that renewing the Contracts would not adversely affect the
delta smelt. The Bureau consulted with the FWS through a series of letters,
and the FWS concurred with the Bureau's conclusion. Based on the FWS's
concurrence, the Bureau renewed 159 of the Contracts. However, in 2008 the
FWS issued a revised biological opinion finding that the Plan would jeopardize
the delta smelt and adversely modify its critical habitat. Thereafter, the environmental groups filed a complaint challenging the renewed Contracts' validity.
The environmental groups requested the district court to invalidate the
forty-one renewed Contracts they deemed most harmful to the delta smelt. The
district court found that the environmental groups did not have standing to challenge the DMC Contracts and that the ESA's consultation provision did not
apply to the Settlement Contracts. On appeal, the United States Court of Appeals for the Ninth Circuit ("court") considered (i) whether the FWS's 2008
revised biological opinion mooted the case, (ii) whether the enviromnental
groups had standing to challenge the DMC Contracts, and (iii) whether section
7(a)(2) of the ESA required the Bureau to consult with the FWS.
The court first considered whether the 2008 biological opinion mooted the
environmental groups' suit. The Bureau argued that the FWS letter correspondence led to the 2008 revised biological opinion, and that the Bureau had
therefore fulfilled its consultation obligation. The court held that the 2008 opinion did not moot the appeal because the environmental groups' requested relief-requiring the Bureau to consult the. FWS and renegotiate the challenged
Contracts based on the FWS assessment-was still available. Significantly, the
2008 revised biological opinion only considered the Plan's general effects, and
the letters did not represent a consultation with the FWS concerning the impact
of the renewed Contracts themselves. Accordingly, the court held that the environmental groups' claims were not moot.
Second, the court determined that the environmental groups had procedural standing to challenge the DMC Contracts. The district court held that the
environmental groups lacked standing because any injury to the delta smelt
would not have been traceable to the Bureau's contract renewal process. The
district court reasoned that the Bureau could not have negotiated stronger protections for the delta smelt because the DMC Contracts already contained a
"shortage provision" that exempted the Bureau from liability for contractual
provisions it might violate when acting to meet legal obligations like those in
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section 7(a)(2) of the ESA. This provision, the district court found, severed the
causal link between the environmental groups' injury and the Bureau's action.
The court rejected the district court's reasoning. Under section 7(a)(2) of the
ESA, the environmental groups only needed to show that prior consultation
between the Bureau and the FWS could have led to DMC Contracts that better
protected the groups' interest in the delta smelt. The court held that the shortage provision did not protect the delta smelt to the greatest extent possible because it did not require the Bureau to take protective actions. The court also
noted that the shortage provision only concerned the quantity of water made
available under the DMC Contracts, and that the Bureau could have contracted
to benefit the delta smelt in other ways.
Finally, the court evaluated whether the ESA required the Bureau to consult with the FWS before it renewed the Settlement Contracts. Under section
7(a)(2) of the ESA, a federal agency engaging in a discretionary action must
consult with the FWS or the National Oceanic and Atmospheric Administration's National Marine Fisheries Service before taking an action that could affect
an endangered or threatened species. The district court found that the consultation provisions in section 7(a)(2) did not apply because provisions in the Settlement Contracts prohibited renegotiating water quantity and allocation during
renewals, substantially constraining the Bureau's discretion. However, the court
found this rationale unconvincing. The court reasoned that the ESA consultation provision applies wherever an agency retains "some discretion" in taking
action to protect a listed species. Here, the court determined that the Bureau
had some discretion to aid the delta smelt: nothing required the Bureau to renew the Settlement Contracts, and even if the Bureau was required to renew
the Settlement Contracts, it retained discretion to negotiate terms other than
water quantity and allocation. The court pointed specifically to the Bureau's
ability to renegotiate the Contracts' pricing scheme or the timing of water distribution.
The court therefore held that the Bureau was required to consult with the
FWS prior to renewing its Contracts, and accordingly reversed and remanded
the district court's decision.
Liz Kutch
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Kauai Springs, Inc. v. Planning Comm'n of the Crty. of Kaua'i, 324 P.3d
951 (Haw. 2014) (holding that (i) the Planning Commission did not "approve"
the applicant's permits when it failed to grant or deny the applications by the
statutory deadline, because the applicant assented to an extension through its
conduct; (ii) under the public trust doctrine, applicants must affirmatively prove
that a proposed private use will not affect a protected use; and (iii) the Commission's inquiry into the applicant's legal standing and compliance with other agencies' processes was not "unreasonable, arbitrary, or capricious" because, under
the public trust doctrine, the agency had a duty to protect the public water resource for future generations).

Kauai Springs, Inc. ("Kauai Springs") is a small water bottling and distribution company located in Koloa, Kaua'i ("Property"). Kauai Springs's water
comes from an underground spring several miles from the Property. EAK
Knudsen Trust ("Knudsen Trust") owns the land containing the underground
spring. The water reaches the property through a private gravity-fed system
owned by Knudsen Trust and operated by Grove Farm Company. In 2006 the
County Planning Department of the County of Kaua'i determined that Kauai
Springs did not have the proper permits to operate within an agricultural district
and issued a cease and desist letter. Kauai Springs then applied for three permits ("Use," "Special," and "Class IV Zoning") to bring the plant into compliance and allow Kauai Springs to expand its water harvesting and bottling operations.
The Planning Commission of Kaua'i ("Planning Commission") held four
public hearings on the matter and solicited comments from the Public Utility
Commission ("PUC") and the Department of Land and Natural Resources
Commission on Water Resource Management ("Water Commission"). The
Water Commission was concerned that if Kauai Springs modified its water
source, additional permits from the Water Commission would be required.
Based on these comments and concerns, the Planning Commission denied
Kauai Springs's applications for all three permits. The Planning Commission
stated that since there may be outstanding regulatory processes, it was the applicant's responsibility to present evidence on the need for any additional required
permits. Kauai Springs appealed the Planning Commission's decision to-the
Circuit Court of the Fifth Circuit ("trial court"). The trial court reversed in part,
vacated in part, and required the Planning Commission to issue the three permits. The Planning Commission then appealed the trial court's decision to the
Intermediate Court of Appeals ("ICA"). On appeal, the ICA vacated the trial
court's decision and remanded the case back to the Planning Commission.
The Supreme Court of Hawai'i ("Court") granted certiorari review to address two issues Kauai Springs raised: (i) whether the ICA erred when it concluded that Kauai Springs assented to the extension of the deadlines for the Use
and Class IV Zoning permits; and (ii)whether the ICA erred in remanding the
case to the Planning Commission.
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The Court first considered whether Kauai Springs assented to extending
the decision deadlines for the Use and Class IV Zoning permits. Hawaii Revised Statutes section 91-13.5 requires counties to set a maximum time for consideration of permits, and states that permits are "deemed approved" if the issuing agency fails to act within the specified time period. The relevant Kauai
County ordinances set mandatory time limits, but stated that an application was
not deemed approved if the applicant assented to the delay. Kauai Springs
argued that it did not explicitly or implicitly consent to an extension of the decision deadline, and further that section 91-13.5 does not permit extensions of
deadlines based on an applicant's consent.
In construing the statute, the Court examined the relevant legislative history
and found that the legislature was concerned that certain permits would require
more time and consideration than the maximum time period allowed. The
Court stated that it would violate public policy if permits were "deemed approved" before counties had an opportunity to thoroughly and accurately consider the permit's merits. Therefore, the Court held that an issuing agency may
take additional time to consider an application if the applicant has consented to
the extension and the agency's need for the extension is justified.
After determining that agencies may seek time extensions, the Court next
examined whether Kauai Springs consented to an extension. The Court noted
that Kauai Springs needed all three permits to operate its bottling facility, that it
submitted one application for all three permits, and that all three permits required similar information. Since the Special permit had the latest review deadline, the Court held that Kauai Springs had implicitly assented to an extended
deadline for the Use and Class IV Zoning permits. Accordingly, the Court
concluded that since the Planning Commission entered its decision by the latest
deadline, it had timely entered a decision on all three permits.
The Court next considered whether the ICA erred in remanding the case
to the Planning Commission. The ICA stated in its opinion that the trial court
failed to recognize the Planning Commission's public trust duties, and that the
Planning Commission was "required to make 'appropriate assessments and require reasonable measures to protect the water resources,' to employ a 'higher
level of scrutiny,' and to place the burden on Kauai Springs to justify its proposed use of water in light of the public trust purposes." However, the ICA
also found that the Planning Commission's denial of the permits was not based
on the appropriate criteria and remanded the case back to the Planning Commission to consider the application in light of its decision.
Kauai Springs disagreed with the ICA. Kauai Springs asserted that the trial
court did recognize the Planning Commission's public trust duties; however, it
was not the trial court's duty to "define the exact extent" of the Planning Commission's public trust duties. Rather, Kauai Springs maintained, it was the trial
court's duty to make sure that the Planning Commission had all the necessary
information, used reasonable measures, and appropriate assessments. Kauai
Springs argued that the Planning Commission's denial of the permits was "unreasonable, arbitrary, and capricious" because it had all the requisite information. Kauai Springs asserted the ICA's decision paved the way for agency
abuse, because it allowed agencies to issue unreasonable denials and then argue
in court that it lacked the requisite information under the "guise of the public
trust."
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Alternatively, the Planning Commission argued that the ICA properly remanded the case. It agreed with the ICA that the record lacked evidence on
whether Kauai Springs's existing or proposed use might affect water resources
subject to the public trust. The Planning Commission maintained that its process was adequate, and that it properly adhered to its public trust duties throughout the deliberation. The Planning Commission asserted that the reason it denied Kauai Springs's permit application was because Kauai Springs failed to
prove that its use of water was consistent with the public trust.
The Court began its analysis by considering what principles should guide
an agency when reviewing a permit for use of a public resource. Hawaii's Constitution, Article XI section 7, requires the state to "protect, control, and regulate the use of Hawaii's water resources for the benefit of its people." Because
the public trust "arises out of a constitutional mandate, the duty and authority
of the state and its subdivisions to weigh competing public and private uses on
a case-by-case basis is independent of statutory duties and authorities created by
the legislature."
Relying on n re Water Use Permits(" WaiaholeI"), the Court annunciated
three principles to guide agencies in preserving Hawaii's waters for future generations. First, the Court affirmed the authority of the state to preclude assertions of vested water rights and to reexamine prior uses; pursuant to the public
trust, there are no permanently vested rights to use water. Next, the Court held
that the public trust creates an affirmative duty of the State to consider and protect the public trust in the planning and allocation of water resources. Finally,
the Court held that under the public trust there is a lack of "absolute priorities";
the State must consider each case independently and weigh competing public
and private uses on a case-by-case basis.
The Court then reiterated the four purposes of the water resource public
trust doctrine first announced in Waiahole I (i) maintaining water in its natural
state; (ii) protecting domestic water use; (iii) protecting Native Hawaiian and
traditional and customary rights; and (iv) reservation of water by the State Water
Code. The Court further explained that because private commercial use is not
protected by the public trust, applications for the private commercial use of the
state's water should be examined with a "higher level of scrutiny."
The Court held that this higher level of scrutiny requires state agencies to
apply a presumption in favor of public use, enjoyment, and resource protection,
and to place an affirmative burden on the applicant to prove that the proposed
use is reasonable and beneficial in relation to other public and private uses. To
do this, the applicant must demonstrate their actual needs and show that the
proposed use will not harm a public use. If the court or agency determines that
private use will cause harm to a protected use, the applicant must then demonstrate that the resulting harm will nevertheless be reasonable and beneficial.
This requires an affirmative showing that there is no practicable alternative water source. Finally, if the court or agency determines that the harm is reasonable
and beneficial, and there is no alternative water source, the applicant must implement appropriate measures to mitigate the harm.
The Court then considered whether, pursuant to these guidelines, the Planning Commission acted arbitrarily when it denied Kauai Springs's permit application. First, the Court rejected Kauai Springs's argument that "the public trust
doctrine imposes a duty to assess, but does not empower an agency to deny an
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application simply because it claims it lacks information within its power to obtain, thus shifting the burden to the applicant." The Court stated that this was
not only appropriate, but was the exact the reason why an agency should deny
a proposed use of a public resource. Accordingly, the Court held that it was
reasonable for the Planning Commission to require Kauai Springs to demonstrate its legal standing and authority to extract its water.
The Court agreed with the Planning Commission that Kauai Springs's legal
right to extract its water depended on whether the commercial supplier, Grove
Farm Company, had the legal authority to sell the water to Kauai Springs. The
Court found that the record was devoid of any water purchase agreement, and
contained no evidence of Grove Country Farm's right to make the public trust
resource commercially available. Therefore, as part of the Planning Commission's public trust duties to protect the water resource, the Planning Conmission was authorized to reexamine Grove Farm Company's prior use.
The Court then considered whether the Planning Commission's demand
that Kauai Springs ensure "the proposed use and sale of the water does not
violate any applicable law administered by the [Water Commission], the IPUCI,
or any other applicable regulatory agency" was "unreasonable, arbitrary, or capricious." The Water Commission was concerned that the water source may
need to be modified to accommodate Kauai Springs's proposed use, and those
modifications would require additional permits from the Water Commission.
The Court concluded that because the Water Commission raised concerns
about specific requirements that may have been applicable to Kauai Springs it
was reasonable for the Planning Commission to demand that Kauai Springs
show it had complied with any necessary permits and applicable regulations.
Finally, the Court considered whether it should remand the case to the
Planning Commission for further findings. The Court found, contrary to the
trial court and ICA's opinions, that the Planning Commission's findings of fact
and conclusions of law were correct. However, the Court emphasized the necessity of clarity and completeness. The Court stated that "clarity in the agency's
decision is all the more essential . . . where the agency performs as a public

trustee and is duty bound to demonstrate that it has properly exercised the discretion vested in it by the constitution and statute." Therefore, the Court remanded the matter back to the Planning Commission for further findings consistent with its opinion.
Accordingly, the Court held that (i)Kauai Springs assented to the extension
of the deadlines for the Use and Class IV permits through its conduct; (ii) the
Planning Commission did not deny Kauai Springs's permits for "unreasonable,
arbitrary, or capricious reasons"; and (iii) the case should be remanded to the
Planning Commission for further clarity. The Court affirmed the ICA's decision to the extent it vacated the judgment by the trial court and remanded the
case to the Planning Commission.
ChiefJustice Recktenwald concurred with the majority's decision to the extent that it affirmed the ICA's decision. However, Recktenwald also dissented
in part because he believed the majority's approach to the public trust doctrine
required permit applicants to prove too much by requiring applicants to prove
they were in compliance with all regulatory processes, including processes applicable to third parties outside of the applicant's control. He stated that "the
public trust doctrine is a centerpiece of this state's efforts to protect its scarce

Issue I

COURTREPORTS

natural resources. The doctrine imposes significant duties on those who would
use water resources, and the government agencies charged with protection of
those resources." Accordingly, Recktenwald argued for a public trust doctrine
that starts with an analysis of the statutory or regulatory duties placed on the
agency, then examines the additional duties imposed by the public trust doctrine, and finally requires the agency to reasonably assess the applicant's compliance with processes required by other agencies..

Kylie Wyse
IDAHO
A&B Irrigation Dist. v. Idaho (In re SRBA, Case No. 39576, Subcase
00-91017), 336 P.3d 792 (Idaho 2014) (holding that (i) the Snake River Basin
Association ("SRBA") court abused its discretion in defining an issue as basin-wide where it did not promote judicial economy, and (ii) the SRBA court

did not abuse its discretion by ruling that the director of the Idaho Department
of Water Resources may determine when storage' water rights are considered
"filled").
This case evolved out of several individual SRBA cases that dealt with
whether storage water rights holders may refill reservoirs, under priority, to account for water released for flood control when junior appropriators have not
filled their rights for the first time. The State of Idaho and the Bureau of Reclamation argued that a remark was necessary to authorize storage water right

holders to refill after releases of floodwater excess. Storage right decrees already
existed without a remark for several irrigation districts across the Snake River
Basin, and these districts worried that a remark requirement could negatively
affect their storage water rights. Because the issue was so pervasive, the SRBA
court combined dockets to adjudicate the issues in a basin-wide proceeding.
The SRBA court designated Basin-Wide Issue 17 as whether "Idaho law require Is] a remark authorizing storage water rights to 'refill' under priority, space
vacated for flood control."
The SRBA court found that Basin-Wide Issue 17 was a question of law and
accordingly stated that it would not consider any specific factual scenarios in

ruling on the issue, noting that circumstances would differ from reservoir to
reservoir. The SRBA court reasoned that it cannot consider specific facts in a
basin-wide issue. The SRBA court ultimately found that a remark was unnecessary because a storage water right cannot be refilled until junior appropriators
have satisfied their allotments. The SRBA court did not address when a storage
water right is considered filled because such a determination would require the
development of a factual record.
The Supreme Court of Idaho (the "Court") addressed two predominant

issues on appeal. The Court first considered if the SRBA court correctly designated whether "Idaho law require[s] a remark authorizing storage rights to
'refill,' under priority, space vacated for flood control" as a basin-wide issue.
Next, the Court considered whether the SRBA court abused its discretion by
declining to define when a storage water right has been filled, leaving that determination to the discretion of the Idaho Department of Water Resources
("IDWR").
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In addressing the first issue, the Court confirmed the SRBA court's authority to designate a basin-wide issue. SRBA Administrative Order 1 gives the
SRBA court the authority to combine cases with similar interests and claims
into a basin-wide issue to promote judicial economy. Basin-Wide Issue 17 addressed whether water released for flood control counts towards the storage
water right owner's allotment. That is, the SRBA court sought to clarify whether
refilling a reservoir after flood control releases counted as an initial or secondary
fulfillment of the water storage right. The SRBA court determined that the
question should be addressed exclusively as a matter of law in a basin-wide proceeding, and would not develop a factual record in order to answer it.
However, the Boise Project Board, the Surface Water Coalition, and others
(the "Coalitions") wanted the SRBA court to rule on when a storage water right
is considered filled, not if the storage water right was considered filled under the
circumstances articulated in Basin-Wide Issue 17. Fundamentally, the Coalitions never raised the question the SRBA court ultimately answered. Consequently, the Court found that the SRBA court's designation of Basin-Wide Issue 17 did not promote judicial economy and therefore was made in error.
The Court clarified its first holding by explaining that the SRBA court did
not abuse its discretion "in declining to designate the question of whether flood
control releases count toward the 'fill' of a water right as a basin-wide issue"; the
Court also agreed with the SRBA Court that the question of fill presents a mixed
question of law and fact. Because this question requires a factual record, however, the SRBA court can only address it on a case-by-case basis and not in a
basin-wide proceeding. Whether floodwater release counts towards reservoir
fill would be an issue of first impression for the Court to consider, and could
have extensive repercussions. Thus, the Court declined to issue such an important decision with no alleged injury and without a complete factual record.
Next, the Court ruled that the SRBA court was correct not to address when
a storage water right is considered filled because that determination is an administrative function of the IDWR. The Coalitions argued that a storage water
right is a property right that can only be dispensed by decree. Accordingly, they
questioned whether the director of the IDWR ("the Director") was determining
property rights that should instead be determined by law. The Court noted that
the Director must allocate water rights based on the constitutional principal of
beneficial use and according to the prior appropriation doctrine. Idaho Code
section 42-602 requires the Director to be highly credentialed and to have at
least five years of experience in specific fields including civil or agricultural engineering, geology, or hydrology. Tempered by these high standards, the law
also affords the Director a high degree of deference in choosing a methodology
to determine when a storage water right has been filled. Because the determination of storage water rights is allocated by law and overseen by a highly qualified officer, the Court noted that the Director does not choose to whom the
storage water rights belong, but rather to whom the law has allocated those
rights. The Court further emphasized that the discretion to determine when
those rights have been filled is implicit in the Director's duty to allocate storage
water rights according to the doctrine of prior appropriation.
Accordingly, the Court ruled that the SRBA court abused its discretion in
designating Basin-Wide Issue 17 because doing so did not promote judicial
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economy. However, the Court held that the SRBA court did not abuse its discretion in declining to address when a storage water right is filled, because that
duty is reserved to the IDWR Director.
Robert Montgomery
Telford Lands ILC v. Cain, 303 P.3d 1237 (Idaho 2013) (holding that
(i) the servient landowners were not denied due process, (ii) there was reasonable necessity for condemnation of an irrigation pipeline easement, (iii) the irrigators' beneficial use of water allowed them to exercise eminent domain, (iv)
the irrigators only needed to make the required good faith effort to purchase
property prior to filing a lawsuit, and (v) the district court erred in dismissing
the servient landowners' counterclaim for trespass).
This case involved three ranchers: Telford Lands LLC ("Telford Lands"),
Mitchell D. Sorensen, and PU Ranch (collectively, "the Ranchers"). In 2009
the Ranchers collectively constructed pipelines to carry water from their respective wells to a ditch in an unused portion of the Moore Canal, which conveyed
the water to the Ranchers' farmlands. One of the pipelines, disputed here,
crossed a one-hundred-foot-wide strip of land owned by Donald and Carolyn
Cain ("the Cains"). The Ranchers contended that the Cains gave them oral
permission to run the pipeline across their property, but the Cains protested
the pipeline's location in August 2009. After unsuccessful attempts to negotiate
an easement purchase, in May 2010 the Cains dug up the pipeline, punctured
a hole in it to disable its flow, and sent a letter to the Ranchers informing them
of their actions. Thereafter, the Ranchers filed an action against the Cains seeking damages, condemnation of an easement across the Cains' property for the
pipeline, and specific performance pursuant to the Cains' oral agreement. The
Cains subsequently filed an answer and a counterclaim for trespass.
The Ranchers filed a motion for partial summary judgment regarding the
condemnation claim, which the Cains matched with their own motion for summary judgment seeking the dismissal of all of the Ranchers' claims. The Seventh Judicial District of Butte County ("district court") granted the Ranchers'
motion for summary judgment regarding the condemnation claim and dismissed the Ranchers' remaining claims. The Cains appealed.
On appeal, the Supreme Court of Idaho (the "Court") first reviewed
whether the Cans were denied due process of law. The Cains argued they were
denied due process of law when the Ranchers constructed a pipeline across
their property before paying just compensation. The Cains further argued that
because the Ranchers were in possession of the Cans' land before initiating a
condemnation proceeding, the district court should have ruled on the Cams'
trespass claim. The Court, however, concluded that because the Cains did not
raise the issue of due process in the district court but waited until after the district court entered a judgment for condemnation, the Cains waived their right
to raise the issue.
Second, the Court reviewed whether the district court erred in holding that
there was a reasonable necessity for condening a pipeline easement. The
Cains argued that Telford Lands and PU Ranch voluntarily gave up their respective transport agreements and should not be able to create the necessity for
condemning an easement by giving up the alternative means for transporting
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their water; that Mr. Sorensen should not be able to condemn an easement
where another method of transporting his water was available; and finally, that
the Ranchers' transport agreements for other water rights indicated that the
Moore Canal was a reasonable and available alternative to the disputed pipeline
for transporting the water. The Court held that the Moore Canal was not reasonably adequate or sufficient for the Ranchers' conveyance needs, and that the
Idaho Constitution, Article 1, section 14, authorized the taking of private land
for public use. In so concluding, the Court validated the district court's determination that the Ranchers were failing to receive their full proportionate share
and that the disputed pipeline would eliminate loss. The Court noted that the
Ranchers' use of the Moore Canal would result in a conveyance loss ranging
from thirty-five to forty percent and that the disputed pipeline did not have a
material effect on the Cains' use of their property. Therefore, the Court concluded that the Ranchers' utilization of reasonable measures to reduce conveyance loss was in support of Idaho's strong policy to secure the maximum use
and benefit of its water resources. The Cans argued that the district court ignored conditions placed on Telford Lands's and PU Ranch's water rights requiring them to transport water via the Moore Canal and, according to the
Cains, displaying a pre-existing means to transport water from the Ranchers'
wells. The Court upheld the district court's finding that the condition's language
was merely for descriptive purposes and had no binding effect on the Ranchers'
condemnation claim.
Third, the Court reviewed whether the Ranchers were entitled to exercise
the right of eminent domain while their lands were under irrigation. The Court
found no language, in the case the Cams cited or in any constitutional provisions
or statutes, supporting the Cains' desired restrictions. Pursuant to Idaho law,
the Court limited the issue to whether the Ranchers would put the water to a
beneficial use after it traveled through the disputed pipeline. Finding that the
Ranchers would put the water to beneficial use, the Court rejected the Cams'
argument and held that the Ranchers were entitled to exercise eminent domain.
Fourth, the Court reviewed whether the Ranchers' complaint was facially
deficient. The Cans argued that the Ranchers' complaint was deficient because
it did not contain a legal description of the property and did not adequately
allege a good faith attempt to purchase the property. As to the first argument
of deficiency, the Court noted that the Cains did not raise this issue until after
the district court's judgment and therefore declined to address it. As to the
second argument of deficiency, the Cans argued that good faith negotiations to
purchase must have been made prior to the pipeline's installation, and that the
Ranchers' construction of the pipeline before obtaining a determination and
executing a payment of just compensation made their complaint deficient. The
Court, however, pointed to Idaho Code section 7-707(7), which states that good
faith negotiations must take place only prior to the filing of the lawsuit. After
the Cains were not able to present authority suggesting the contrary, the Court
rejected the Cains' argument and determined the Ranchers' complaint was not
facially deficient.
Fifth, the Court reviewed whether the district court erred in failing to dismiss Telford Lands as a party. The Cains argued that Telford Lands lacked
standing to pursue a claim for condemning a right-of-way across their property.
The Court found that the district court properly dismissed the Cains' motion to
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dismiss Telford Lands as a party to the condemnation claim. In so concluding,
the Court upheld the district court's finding that Telford Lands shared in costs
with the other Ranchers, Telford Lands's well produced the most water and was
necessary to produce a sufficient flow, and Telford Lands had a two-year lease
to use water from the Old Moss Well, which flowed through the disputed pipeline. On appeal, the Cams contended that temporary leaseholders do not have
the private power of eminent domain. The Court cited Idaho Constitution Article 1, section 14, in finding that an easement for temporary use can be condemned. However, the Court noted that easements for temporary use must be
limited to the time that the party can use the land burdened by the condemned
easement. Because the district court's judgment did not limit the right of Telford Lands to use the disputed pipeline only for the duration of its two-year
water lease, the Court remanded this issue.
Lastly, the Court reviewed whether the district court erred in dismissing the
Cans' counterclaim for trespass. The Court noted that there was conflicting
evidence as to whether the Ranchers installed the disputed pipe with the Cans'
permission. There was also nothing in the record to suggest that the Cains intended to abandon the claim, and the Ranchers never addressed the district
court's dismissal of the Cans' counterclaim. The Court therefore vacated the
district court's dismissal of the Cans' counterclaim and remanded the case for
further proceedings regarding this issue.
Accordingly, the Court vacated and remanded the portions of the district
court's judgment that dismissed the Cans' counterclaim and provided Telford
Lands with a perpetual easement, but affirmed the remainder of the judgment
granting the condemnation of an easement across the Cans' property.

Devon Bell
MONTANA
Nelson v. Brooks, 329 P.3d 558 (Mont. 2014) (holding that (i) the claimants' motion to amend a Statement of Claim was not a repudiation of the originally filed water rights claim; (ii) a claim of an existing right is prima facie proof
of its contents; (iii) a water court's determination of the type of water right should
be reviewed for harmless error; and (iii) ownership of the land containing the
water source is not dispositive of ownership' of the water right related to that
source).
This case involved a dispute over the water rights to a well ("Disputed
Well") located on Bureau of Reclamation land in Beaverhead County, Montana. Minerals Engineering originally drilled the Disputed Well, along with
other wells in the area, in the 1950s. During that time, Carl Kambich ("Kanibich") owned a ranch immediately adjacent to the Minerals Engineering site.
In 1953 Minerals Engineering and Kambich entered a contractual agreement
("the Indenture") that granted Kambich the exclusive right to a water well on
"Minerals No 3 mill site mining claim." The Indenture contained no other
description of the well or its location. In 1982 Kambich filed a Statement of
Claim to the Disputed Well for existing water rights. The Statement of Claim
listed a priority date of January 1, 1954, a pump as the means of diversion, a
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flow rate of one hundred gallons per minute ("gpm"), and its purpose of use as
stock water. Attached to the claim was the Indenture and a copy of a 1963
Declaration of Vested Rights originally recorded by Minerals Engineering for
the Disputed Well.
The Brooks bought the Kambich Ranch in 1990. Kambich filed a notice
of transfer of water right for the claim to the Brooks the same year. The Brooks
maintained that, beginning in 1990, the Disputed Well provided water to a barn
located on the ranch. The Brooks used the water for a bathroom and kitchen,
and as stock water. Later, in 2006 or 2007, the Brooks converted the barn into
a home for their son and ceased using the Disputed Well as the barn's water
source. In the same year the Brooks constructed a new home located in the
same quarter section and began using the Disputed Well as the water source
for this home. The Brooks never filed a request to change the place of use, but
claimed they had been using the Disputed Well at this location since 1993 at a
trailer while they were building their home.
In 1976 Minerals Engineering stopped its mining operations. In 2002 Apex
Abrasives ("Apex"), a company organized by objector Ernest Nelson ("Nelson"), purchased the minerals interest in the land. In 2007 Nelson received a
permit for mining operations on the site and later discovered the Brooks' use
of the Disputed Well. In 2011 the Brooks filed a motion to amend Kambich's
Statement of Claim. Their motion sought to (i) amend the place of use to the
current location; (ii) change the priority date to June 15, 1953; (iii) amend the
type of right to "use" rather than "filed"; and (iv) change the flow rate to ten
gpm. A DNRC specialist accepted all amendments and the matter proceeded
to a hearing with the Water Master. The Water Master found that the claim
belonged to the Brooks and accepted the Brooks' amendments.
Pursuant to Nelson's objection, the Montana Water Court ("water court")
reviewed the case. The water court found that the Indenture referenced a well
in a different section of land and did not convey title of the Disputed Well to
Kambich. However, the water court concluded that, even though the Indenture
did not convey tide to Kambich, it did not affect the Brooks' ownership of the
water right. The water court found that Nelson failed to meet his burden of
proof in contesting the prima facie evidence of the filed claim, finding that the
"slight discrepancy" in the legal descriptions for the well was not determinative
of ownership.
On appeal, the Montana Supreme Court ("Court") first addressed whether
Nelson ever held an adjudicated right to the Disputed Well. Nelson argued
that, based on two claims he held for wells in the same section of land, he had
a prior adjudicated right to the Disputed Well. The Court dismissed this argument and upheld the water court's determination that Nelson's previously adjudicated claims were for two different wells located on another tract of land.
The Court then addressed whether the Brooks' motion to amend the Statement of Claim served as repudiation of the originally filed claim. Nelson argued
that the Brooks repudiated the original Statement of Claim by filing a motion
to amend the claim's priority date, place of use, and amount of use. The Court,
however, stated that Nelson failed to present a valid argument as to why the
filing of such a motion would serve as repudiation. The Court noted that an
originally filed claim is considered prima facie proof of its contents, but that the
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claimants have the burden to prove the requested amendments by a preponderance of the evidence. Accordingly, the Court rejected Nelson's argument
and held that the Brooks' motion to amend did not serve as a repudiation of
the original claim.
The Court then addressed whether the water court erred by relying on the
Brooks' Statement of Claim as prima facie evidence of the water right. The
Court noted that a claim of an existing light "constitutes prima facie proof of its
contents until the issuance of a final decree, and that an objector has the burden
to prove by a preponderance of the evidence that the elements of the original
claim do not reflect the actual beneficial use of the water, as it existed prior to
July 1, 1973." Nelson's argument relied on the inference that since the mine
was in operation until 1976, Minerals Engineering was likely using the Disputed
Well until that time. The Court dismissed this argument and held that the water
court correctly concluded that such inferences are not sufficient to overcome
the prima facie proof of a filed Statement of Claim.
The Court next addressed whether the water court erred by concluding that
it did not need to consider whether the Brooks' claimed right was a "use" night
or a "filed" ight. A "use right" is a right that puts water to a beneficial use
without written notice, filing, or decree, whereas a "filed right" is a right filed
and recorded prior to July 1, 1973. The Court then upheld the water court's
determination that it need not consider what type of right was in question because, in this case, the type of right was immaterial because both types require
proof of beneficial use, and because the amount of use, priority date, and purpose of use are not related to the type of right
Finally, the Court addressed whether the water court erred by concluding
that ownership of the land containing the point of diversion for the claim was
not dispositive of the ownership of the water right. Nelson claimed that the
water court incorrectly disregarded evidence as to Apex's ownership of the mining claim where the Disputed Well was located. The Court held that a water
right is a "usufructuary" right, rather than a physical ownership right, and therefore, "ownership of land where water has its source does not necessarily give
exclusive right to such waters so as to prevent others from acquiring rights
therein." Therefore, Nelson's claim of ownership of the mining claim where
the Disputed Well was located was not dispositive of the issue of ownership of
the Disputed Well's water.
Accordingly, the Court affirmed the water court's determination that the
claim belonged to the Brooks, and that Nelson failed to prove by a preponderance of the evidence that the Brooks' use of the Disputed Well did not accurately reflect the use as it existed prior to 1973.
Devon Bell
Pub. Lands Access Ass'n v. Bd. of Cnty Comm's ofMadison Cnty., 321
P.3d 38 (Mont. 2014) (holding that (i) a public road right-of-way includes the
land reasonably necessary for maintenance, repair, and enjoyment; (ii) remand
was necessary to determine the width of the public right-of-way established by
prescriptive use; (iii) public use of the road right-of-way to access the Ruby River
for recreational purposes was permissible; and (iv) access to the river through
the public road right-of-way did not constitute an unconstitutional taking of the

WATER LA W REVIEW

Volume 18

landowner's property).
In Madison County, Montana ("County"), Seyler Lane, Lewis Lane, and
the Duncan District Road cross the Ruby River by way of bridges. The County
built and maintains the three bridges, and all three roads are public. The public
acquired use of Lewis Lane and the Duncan District Road through deed and
statutory petition, respectively. The public acquired a right-of-way to Seyler
Lane and Seyler Bridge through prescriptive use. Defendant James C. Kennedy ("Kennedy") owns land that abuts Seyler Lane and Seyler Bridge. In 2004,
with the County's permission, Kennedy built a private fence along the public
right-of-way.
In 2004 the Public Lands Access Association, Inc. ("PLAA") sued the
County, asserting that the fence intruded on the public's right-of-way and prevented the public from accessing the river. The trial court determined that the
Seyler Lane public right-of-way, acquired by prescriptive use, included only the
paved and traveled portion of the road and did not includ& the land beyond
Kennedy's fences. The trial court granted the County a separate secondary
prescriptive ight for any use reasonable and necessary for maintenance and
repair. PLAA appealed the decision.
On appeal, the Montana Supreme Court ("Court") determined that all four
issues PLAA raised boiled down to one question: whether the public had a right
to use the Seyler Lane right-of-way to access the Ruby River. To answer this
inquiry, the Court had to determine (i) the ultimate width of the Seyler Lane
right-of-way established by prescriptive use and (ii) the purpose for which the
right-of-way may be used.
In deciding to grant the County a secondary easement, the trial court relied
on Montana case law stating that secondary easement rights may be granted to
owners of canal or ditch easements for the purpose of reasonable maintenance.
However, the Court noted that what was at issue in this case, as compared to a
private easement, was a county road right-of-way established by prescriptive use,
and that when a county road is established the public acquires the right-of-way
"and the incidents necessary to enjoying and maintaining it." Montana case law
further prescribes that when a public road, as opposed to a private easement, is
established by prescriptive use, the public right-of-way includes areas necessary
to maintain it and allow for safe and convenient use. Accordingly, since land
for maintenance and repair was already included in the public right-of-way, the
Court held that the trial court erred by granting the County a secondary easement for that specific purpose. The Court reasoned that by doing so the trial
court essentially split and narrowed the public right-of-way, which already existed beyond the portion of the road actually traveled.
After holding that the public could use the Seyler Lane right-of-way beyond
the traveled path, the Court remanded the issue back to the lower court to determine the exact width of the public's easement. However, the Court first had
to determine whether the trial court could consider evidence of past recreational use of the Ruby River when making that determination. PLAA argued
that in the original proceeding the trial court erred by excluding evidence of
historical recreational use. The Court held that while recreational use alone is
not sufficient to establish prescriptive use, it may be considered as part of "the
nature of the enjoyment by which the public road right-of-way was acquired and,
thus, may be considered in determining the width of the public road right-of-
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way." However, the Court stated that recreational uses that extended beyond
the width necessary for maintenance and repair would have to be established
by clear and convincing evidence through the statutory period. The Court also
noted that a party seeking to admit evidence of recreational use could only rely
on use that pre-dated Montana's 1985 statute, which prohibits establishiment of
a prescriptive easement if acquired by entering private property to reach surface
waters.
The Court then turned to the issue of scope and held that public use of the
Seyler Lane right-of-way may include purposes outside those established during
the adverse period. The trial court had determined that the public could not
travel from the road to the water because the areas were designated only for
maintenance and repairs by the County, and, in the alternative, the PLAA had
failed to submit evidence of recreational use occurring during the ori nalprescriptive period. Having already determined that the public's right-of-way included those areas needed for maintenance and repair, the Court held that the
use of a public road right-of-way established by prescriptive use was not limited
to "the adverse usage through which the road was acquired." The Court held
that, as compared to private prescriptive use, the scope of a public road rightof-way is broader and is not limited to the adverse uses by which the public
acquired it. It also includes uses that are reasonably incident to the historical
uses, and uses that are reasonably foreseeable. In other words, PLAA was not
required to show particular recreational use of the right-of-way in order for the
public to use it for that purpose now; it needed only to show that recreational
use was incidental or reasonably foreseeable. The Court concluded that use of
the Seyler Lane right-of-way to access the Ruby River was a "reasonably foreseeable use of a public road right-of-way that crosses a fiver."
Finally, the Court addressed Kennedy's cross-appeal of the trial court's finding that the public could use the Lewis Lane and Lewis Bridge right-of-way,
acquired through an express grant contained in the original deed, to access the
Ruby River. The public acquired use of the Lewis Lane roadway and bridge
after the County purchased the right-of-way from Kennedy's predecessor-in-interest in 1910. Although the 1910 deed contained a grant of the right-of-way,
Kennedy argued that the trial court erred in allowing the public to use the sixtyfoot wide right-of-way to access the river for two reasons: (i) his predecessor
never intended the right-of-way to be used for recreational purposes, such as
fishing and wading; and (ii) granting public access to the Ruby River anmounted
to an unconstitutional taking of property because Kenfiedy owned the riverbed
beneath the right-of-way.
The Court rejected Kennedy's first argument because the Lewis Lane deed
expressly granted a public easement without linitation as to its uses. Without
clear intent otherwise, the court presumes that a dedicator intended the public
to use the right-of-way "in such a way that is most convenient and comfortable
for usage known at the time of dedication and to those justified by lapse of time
and change of conditions." Accordingly, the Court held that public access to
the river was a convenient and comfortable public use justified by the lapse in
time and change in the public's use over that time.
The Court also rejected Kennedy's second argument. Kennedy claimed
that, as the owner of the riverbed underlying a non-navigable stream, he had the
right to exclude the public from accessing that section of the river. The Court,
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however, noted that it "is settled law in Montana" that the owner of a riverbed
does not have the right to exclude the public from utilizing the riverbed of nonnavigable waters and banks up to the high water mark. Therefore, the Court
held that since Kennedy never had the right to control access to the water he
had "no compensable interest" in the property he claims was taken.
Accordingly, the Court affirmed the trial court's finding that allowing public
access to the Ruby River did not constitute an unconstitutional taking. The
Court, however, reversed the trial court on all other issues and remanded the
case to the trial court to determine the definite singular width of the Seyler Lane
public right-of-way.
Kobi Webb
Skelton Ranch, Inc. v. Pondera Cnty. Canal &Reservoir Co., 328 P.3d 644
(Mont. 2014) (holding that the water court (i) properly admitted historical documents prepared in anticipation of litigation, pursuant to the ancient documents
exception to the hearsay rule; (ii) correctly rejected the Water Master's findings
as to the capacity of a flume on the Thomas ditch and did not improperly substitute its own view of the evidence; (iii) correctly determined that the claimants'
predecessors abandoned or never perfected portions of the claimants' water
rights; and (iv) correctly concluded that the claimants did not acquire any water
rights by adverse possession).
Claimants Gregory Duncan, Sherri Donovan, Terry Dougherty (collectively "Duncan") and Skelton Angus Ranch, Inc. ("Skelton") filed statements of
claim for existing water rights based on notices of appropriation ("NOAs") filed
between 1895 and 1913. These claims shared a single point of diversion from
the South Fork of Dupuyer Creek in the Two Medicine River Basin, from
which the water flowed through the Thomas ditch and into both Duncan and
Skelton's land. Pondera County Canal and Reservoir Company ("Pondera")
filed a notice of intent to appear in the adjudication of Skelton and Duncan's
claims; Pondera also diverted water from the South Fork of Dupuyer Creek
through the Thomas ditch. Following a hearing, the Water Master ("Master")
quantified and assigned priority dates to the claimed water rights. The Montana
Water Court ("water court") amended and then adopted the Master's Report
("Report") as amended. Duncan and Skelton then appealed the decision of the
water court to the Supreme Court of Montana ("Court").
The Court considered four issues on appeal. First, the Court addressed
whether the water court properly admitted documents that Pondera produced
in the early 1900s documenting the water rights in the area. Pondera originally
prepared these documents in order to determine the viability of obtaining land
under the federal Carey Land Act. Duncan and Skelton argued that the documents were self-serving hearsay evidence prepared in anticipation of litigation
and that Pondera had a motive for misrepresentation when the documents were
created. The Court held that the statements were properly admitted under the
ancient documents exception to the hearsay rule. The Court defined an ancient
document as "a document in existence for twenty years or more, the authenticity
of which is established." In this case, Duncan and Skelton conceded that the
documents were in existence for over twenty years and were authentic. Addi-
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tionally, the Court noted that the Master found that the documents had "sufficient circumstantial indicia and trustworthiness for admission," and that both
the Master and the water court acknowledged the scarcity of purely objective
data concerning the water lights at issue.
Second, the Court addressed whether the water court correctly rejected the
Master's findings regarding certain variables used to determine the historical
capacity of the Thomas ditch flume ("flume"). The flume was originally built
in 1912 after the Thomas ditch washed out in 1908. In 1931 the flume was
rebuilt to a size significantly larger than the 1912 flume. In his Report, the
Master concluded that certain water rights were limited to the capacity of the
1912 flume, and the construction of the 1931 flume resulted in the creation of
new "implied" water rights to be distributed among the parties.
The Master then performed independent calculations to determine the
flow rates for both the 1912 flume and the 1931 flume. The flow rates that
resulted from these calculations were much higher than the estimated flow rates
submitted by the parties' expert witnesses. The water court rejected the Master's findings concerning the capacity of the 1912 flume because the Master
used the slope measurement from the 1912 flume but based the overall dimensions on a 1920 flume structure. The water court also rejected the Master's
findings concerning the capacity of the 1931 flume, holding that the Master
committed clear error by relying on Manning's formula, which depends heavily
on slope, when the factual record contained no slope measurement for the 1931
flume.
The water court relied on testimony from die parties' experts when calculating the 1912 flume's capacity. The testimony of the parties' experts revealed
that the maximum capacity of the 1912 flume was likely 4.6 cubic feet per second (cfs). The water court then determined that because the flume did not
carry its maximum capacity at all times, the right should be limited to 4.5 cfs.
The water court avoided using Manning's formula when calculating the capacity
of the 1931 flume, instead relying on the expert witnesses' calculations for an
inlet-controlled structure and concluding that the flume's capacity was twenty
cfs. The Court held that the water court correctly determined that the Master
committed clear error when calculating the flume's capacities. The Court also
held that the water court did not substitute its own view of the evidence for the
Master's because the evidence did not support the Master's findings.
Third, the Court addressed whether the water court correctly determined
that portions of Duncan and Skelton's water rights had been abandoned or
never perfected. Duncan and Skelton claimed additional water rights under
1895, 1902, and 1913 NOAs. The Master determined that Duncan and Skelton's predecessors abandoned these additional water rights because of the
flume's limited capacity. The water court held that Duncan and Skelton never
had rights to the 1895 claim and adopted the Master's finding that the Duncan
and Skelton's predecessors had abandoned the 1902 and 1913 water rights.
Duncan and Skelton argued that their predecessors perfected the 1895 right in
the original ditch that washed out and that their predecessors lacked the requisite intent to abandon the other rights.
Addressing the 1895 NOA, the Court concluded that the water court correctly held that neither Duncan nor Skelton had perfected the 1895 NOA. The
Court noted that Skelton owned none of the lands mentioned in the 1895
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NOA, and that the lands that Duncan owned that were subject to the 1895
NOA reflected a chain of title that did not reference the 1895 NOA. Accordingly, both Duncan and Skelton lacked the requisite contractual relationship
with the original appropriator.
The Court then addressed the 1902 and 1913 NOAs and held that the
water court was correct in finding that Duncan and Skelton abandoned any water they claimed to have used that exceeded the flume's capacity. The Court
reasoned that the flume's capacity limited the amount of water available for beneficial use for eighteen to twenty-nine years, a period of time sufficient to raise
a presumption of abandonment. Duncan and Skelton argued that their predecessors' continuous struggle to repair and expand the original flume demonstrated an intention to maintain the rights. The Court found this unpersuasive,
holding that those efforts merely signaled an intention to continue to.use the
amount of water carried by the original 1912 flume. Accordingly, the Court
held that the Master and water court did not err in finding the claimed water in
excess of the flume's capacity abandoned.
Finally, the Court addressed whether the water court correctly adopted the
Master's conclusion that neither Duncan nor Skelton acquired any water rights
by adverse possession. Duncan and Skelton argued that if they did lose their
interest in the 1895 appropriation, they or their predecessors reacquired ownership of that right through adverse possession. The Court stated that in order
for Duncan or Skelton to prove adverse use, they had to provide evidence that
they or their predecessors used the water "at a time when the owner of the right
to use the water had need of it, used it in such a substantial manner as to notify
the owner that it was being deprived of water to which it was entitled; and that
during all of that period, the owner could have maintained an action against him
for so using the water."
The Master determined that Skelton was not entitled to any portion of the
1895 appropriation based on adverse possession because Duncan's predecessors, as upstream users, used all of the water right carried in the 1912 flume
before Skelton could attempt to use it. The Master then determined that Duncan did not provide sufficient evidence to support an adverse possession of either the 1895 or 1902 appropriations. The Court therefore agreed with the
Master's deternination that neither Duncan nor Skelton were entitled to claim
any water from the 1895 appropriation based on adverse possession.
Accordingly, the Court affirmed the water court's opinion on all four issues
raised by the claimants.
Brock Miller
NEBRASKA
Joe McClaren Ranch, L.L.C. v. Neb. Pub. Power Dist. (Inre 2007 Admin.
of Waters of the Niobrara River), 851 N.W.2d 640 (Neb. 2014) (holding that:
(i) the legislative history of the statutes governing the Nebraska Department of
Natural Resources' water right cancellation procedures was not relevant to the
issues of common law abandonment or statutory forfeiture, but its improper
admission was harmless; (ii) NPPD's failure to call for administration of the
Niobrara River prior to 2007 was not evidence of an intent to abandon its water
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rights; (iii) forfeiture of water appropriations through nonuse is governed by the
period of limitations relating to real estate, and the Department's factual findings demonstrated that NPPD did not statutorily forfeit its appropriations; (iv)
the Department's policy of allowing senior appropriators to place a call for the
full amount of its water despite the existence of subordination agreements was
not arbitrary, capricious, or unreasonable; and (v) the Department's determination that it conducted a futile call analysis where appropriate was not arbitrary,
capricious, or unreasonable).
Joe McClaren Ranch ("McClaren") applied for an appropriation to divert
water from the Niobrara River in 2006. Weinreis Brothers Partnership
("Weinreis") held five water rights with priority dates between 1969 and 2006.
The Nebraska Public Power District ("NPPD") held three water appropriations
for hydropower generation at its Spencer plant with priority dates of 1896, 1923,
and 1942. The NPPD's three appropriations for the Spencer plant amounted
to a total water discharge of 2,035 cubic feet per second ("cfs"). The Spencer
plant is located approximately 145 miles downstream from the McClaren and
Weinreis properties.
In early 2007 the water resources manager at NPPD placed a call for administration on the Niobrara because he learned that the Nebraska Department
of Natural Resources ("Department") was not proactively administering the portion of the Niobrara near Spencer. On April 30, 2007, the Department took a
measurement roughly ten miles upstream from the Spencer plant showing a
discharge of only 1,993.73 cfs.
On May 1, 2007, the Department issued closing notices to approximately
400 junior appropriators, including McClaren and Jack Bond (Weinreis's successor in interest) directing them to cease water diversions from the Niobrara.
The junior appropriators filed a request for a hearing with the Department.
After the hearing, the Department found that the administration of the Niobrara
was proper.
The junior appropriators appealed to the Nebraska Supreme Court
("Court"). The Court reversed and remanded, holding that the Department
had improperly excluded the issues of abandonment and statutory forfeiture
from nonuse. After the second hearing on remand, the Department again found
that the administration of the Niobrara was proper, and NPPD had not abandoned or statutorily forfeited its appropriations. The junior appropriators appealed once again.
On appeal, the Court first considered whether the Department erred by
relying on evidence from the hearing officer, who took judicial notice of an
amendment to Nebraska Revised Statute section 46-229. First, the Court noted
that the state Administrative Procedure Act permits agencies to take judicial
notice of legislative history. For a court or agency to inquire into a statute's
legislative history, the statute must be open to construction. The Court had
previously held that the amendment was unambiguous and that, by its plain
language, it addresses only the procedure by which the Department must abide
in order to terminate an owner's appropriation right and does not address the
common law theories of abandonment or nonuse. Therefore, the legislative
history was irrelevant to the issues being considered on remand. However, because no relevant evidence was excluded and the Department made findings of
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fact supported by other relevant evidence, the Court concluded that the decision to admit the legislative history was harmless.
Next, the Court considered whether the Department erred in finding that
the junior appropriators failed to prove NPPD abandoned its appropriations in
whole or in part. The junior appropriators argued that NPPD failed to call for
administration of the river or to enter into more subordination agreements before 2007, demonstrating intent to abandon its appropriations. The Court
found no Nebraska case law establishing that a failure to call for administration
demonstrates intent to abandon. Instead, the Court found persuasive a Colorado Supreme Court case that held there is no requirement that a senior appropriator place a call for administration of the river in order to effectuate its water
rights. The Court explained that the emphasis is on whether there is evidence
demonstrating intent to abandon a right rather than on whether there is evidence showing that the user acted to preserve its rights. In finding that NPPD
did not intend to abandon its appropriations, the Department noted that the
Spencer plant had been in operation since 1927; that NPPD spent a significant
amount of funds to staff, operate, and maintain the facility; and that the water
resources manager at NPPD was under the assumption that the Niobrara was
proactively administered by the Department.
The Court then considered whether the Department erred in finding the
junior appropriators failed to prove NPPD statutorily forfeited its appropriations in whole or in part. The Department applied the cancellation proceedings
in Nebraska Revised Statutes sections 46-229 through 46-229.05. The Court
stated that the issue on appeal was common law nonuse, which is governed by
the period of statutory limitations relating to real estate in section 25-202. Under section 25-202, a lack of beneficial use for over ten years may result in the
loss of an appropriation. The Court concluded that though the Department
relied on the incorrect statute, it made factual findings that did not support a
finding of nonuse. For example, in 2006 NPPD used its full 2,035 cfs. Based
on the factual findings, the Court concluded that there was no ten-year nonuse
period and NPPD did not statutorily forfeit its appropriations.
The Court next considered whether the Department erred in issuing closing notices without taking into account the subordination agreements and express limitations in NPPD's appropriations. A subordination agreement allows
junior appropriators to pay a fee to the senior appropriator in exchange for the
right to continue to divert water out of priority. The junior appropriators argued
that the Department's policy of allowing a senior appropriator to place a call for
its full amount of water while the appropriator has subordination agreements
with junior appropriators allows senior appropriators to collect both money and
water. However, a field office supervisor for the Department testified that the
Department accounted for NPPD's subordination agreements, and that its policy was to not send closing notices to junior appropriators who have a subordination agreement. Therefore, "a senior appropriator is not allowed to simultaneously enforce its right against, and collect compensation from, the same
junior appropriator." Accordingly, the Court held that the Department's policy
was not arbitrary, capricious, or unreasonable, and the Department was entitled
to deference for its technical expertise in this area.
Finally, the Court considered whether the Department erred in failing to
conduct a futile call analysis. The junior appropriators asserted that it is the
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duty of the administrative officers, prior to issuing closing notices, to determine
whether or not a usable amount of water can be delivered. In this case, the
evidence showed that the Department did not conduct a futile call analysis because the Niobrara is a "wet river." The Court held that the Department is
entitled to deference in this area, and the Department's determination that it
conducted futile call analyses where appropriate was supported by competent
evidence.
Accordingly, the Court upheld the Department's determination that administration of the Niobrara was proper and that NPPD had not abandoned or
statutorily forfeited its appropriations in whole or in part.
In dissent, Justice Connolly argued that the Niobrara has too many appropriations and that the Department's method of administration is fundamentally
flawed. Connolly noted that, based on recorded historical flows, the Department would be able to shut down junior appropriators about ninety-seven percent of the time from July to January, and almost eighty-seven percent of the
time from February to June. He argued that to permit NPPD to shut down
these junior appropriators in 2007, after not having done so for sixty years,
would be unjust and contrary to the nature of its permits.
Connolly also argued that NPPD forfeited the right to demand 550 cfs under its 1942 appropriation. NPPD's 1942 appropriation had a limitation in it
allowing for water to be denied during times of scarcity. Connolly noted that
since 1942 the Department had approved over four hundred new surface appropriations. NPPD failed to object to the majority of the applications, despite
its knowledge that the river was over appropriated and despite the conditional
clause contained in its permit. Accordingly, Connolly argued that NPPD's acquiescence to the Department's activities should have constituted a forfeiture of
its right to demand the 550 cfs under the 1942 appropriation.
Victon'a Hambley
OREGON
Noble v. Dep't of Fish & Wildlife, 326 P.3d 589 (Or. 2014) (holding that
the Department of Fish and Wildlife implausibly interpreted the fish passage
rule, which requires that fishways provide fish passage at all flows within the
design streamflow range, and erroneously decided that it was unnecessary to
calculate the design streamflow range for channel-spanning fishways).
Property owners ("Petitioners") expended significant resources improving
fish habitat on their portion of a stream feeding into Beaver Creek, which historically supported cutthroat trout and other migratory fish. Petitioners challenged the Oregon Department of Fish and Wildlife's ("ODFW") approval of
"channel-spanning fishways" associated with two dams downstream from their
property. The dams at issue, constructed long ago without any water rights or
permits, obstructed the stream, creating small ponds. The dam owners later
obtained permits through the state Water Resources Department ("WRD"),
allowing them to store up to one acre-foot of water during certain months of the
year. The permits required that the owners (i) pass all live flow outside of the
defined storage season; (ii) not appropriate water for any out-of-reservoir uses,
or for the maintenance of water levels or freshwater conditions; and (iii) install
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outlet pipes to evacuate water to satisfy prior downstream water rights. Additionally, the permits required the dam owners to provide adequate fish passage
as ODFW deemed necessary.
The dam owners, having committed to providing year-round fish passage,
installed channel-spanning fishways, which ODFW subsequently approved.
Channel-spanning fishways provide fish passage only when water is moving over
the top of the dam. Petitioners sought reconsideration of ODFW's fishway
approvals.
Oregon Revised Statutes section 509.585(2) prohibits the construction or
maintenance of any artificial obstruction across "waters of [thel state that are
inhabited, or historically inhabited, by native migratory fish without providing
passage" for those fish. Oregon Administrative Rule 635-412-0035(2)(a)
("Rule") requires that such fishways provide fish passage at all flows within the
design streaniflow range, meaning the entire range of flows within the obstructed
stream, except the highest and lowest five percent. However, ODFW did not
calculate the stream's "design flow range," or determine when fish passage was
required prior to approving the fishways. ODFW determined that it was unnecessary to calculate a design flow range because the fishways -used the entire
flow of the stream and provided fish passage whenever water flowed past the
dam. The Petitioners argued that this approach did not account for water leaving the ponds as a result of evaporation, seepage, or the evacuation of water
through the outlet pipes. ODFW argued that those waters were not in the
stream and, thus, could not be considered "streanmflow."
After a hearing, the administrative law judge determined that ODFW complied with all applicable statutes and rules in approving the fishways. ODFW
affirmed the administrative law judge's conclusion and issued a final order announcing that "fish passage is required 'year-round' only where there is adequate flow to allow migration through the fishways." Further, the agency concluded that "streamflow" meant only that water which passed over the dams and
did not include water lost to evaporation, seepage, or evacuation.
Upon judicial review, the Oregon Court of Appeals determined that
ODFW plausibly interpreted the terms "year-round fish passage" and "streamflow," rejected the Petitioners' argument that ODFW's interpretations were inconsistent with Oregon Revised Statutes section 509.585(2), and affirmed
ODFW's final order. The Supreme Court of Oregon ("Court") accepted the
Petitioners' petition for review to consider ODFW's interpretation and application of its own rules.
As the Court recited, to resolve the drafters' intent and interpret an administrative rule the Court considers the text of the rule and the rule's regulatory
and statutory context. According significant deference to the agency's interpretation, the Court must affirm the agency's interpretations ifit constitutes a "plausible" reading of the rule.
The Court began its analysis by interpreting the meaning of the Rule, which
requires that fishways "provide fish passage at all flows within the design streamflow range." The Court first addressed ODFW's assertion that the definition
of "design streamflow range" limits the agency's calculation of streamiflows to
the period that native migratory fish require fish passage. Because the dam
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operators in this case chose to provide year-round fish passage, the Court concluded that a determination as to when fish passage was required was irrelevant.
The Court then addressed Petitioners' argument that dam owners must
provide "year-round fish passage" at all flows in the stream-not just in the fishway-falling within the design streamflow range. ODFW construed the phrase
"year-round fish passage" to mean only that the channel-spanning fishway structure must always be "on," making fish passage available whenever there is
enough water flowing over the dam, within the fishway, to allow for fish migration. ODFW asserted that channel-spanning fishways provide fish passage "as
a matter of law" whenever sufficient streamflow exists for fish to migrate. However, the Court observed that the Rule was adopted with traditional diversionstyle fishways in mind, as opposed to channel-spanning fishways, and determined that the phrase "year-round fish passage" must have a meaning that was
plausible within that context. Traditional fishways were not always "on" but
operated as a result of purposeful diversion of water into the fishway. Thus, the
Court determined that when ODFW adopted the rule it intended "year-round
fish passage" to mean fish passage throughout the year whenever the flow
"within the stream" falls within the "design streamflow range."
After resolving the proper meaning of "year-round fish passage," the Court
turned its attention to ODFW's interpretation of the term "streamflow."
ODFW had not promulgated a definition of the term "streamflow," but had
defined the terms "stream" and "channel," both of which contemplate waters
moving within a defined bed. ODFW argued that, in the case of channel-spanning fishways, the "stream" is the water that flows over the dam. This does not
include water stored behind the dam that later evaporates, or water that is released downstream through outlet pipes, because these waters do not move
within a defined bed. In evaluating the plausibility of ODFW's interpretation,
the Court looked to the Rule's context and contemplated the mandate, set forth
in Oregon Administrative Rule 635-412-0020(1), that "[n]o person shall construct or maintain any artificial obstruction across any waters of this state that
are inhabited, or were historically inhabited, by native migratory fish without
providing passage for native migratory fish." The Court also considered Oregon Administrative Rule 635-412-0005(18), which provides that the fish passage
that Oregon Administrative Rule 635-412-0020(1) requires is passage that meets
the biological and fife cycle needs of historically present native migratory fish.
The Court determined that, under ODFW's interpretation, where "streamflows" would only include water flowing over the dam, the necessity for providing fish passage would turn only on the height of the dam and the configuration
of outlet pipes, and not by the biological needs of the fish. Applying ODFW's
definition, a high dam would meet the requirements of the fish passage rule if
all outflow passed through the outlet pipes and no water passed over the dam
at all. The Court found that ODFW's interpretation of "streamflows" conflicted with the requirement that operators provide fish passage that meets the
biological and life cycle needs of fish and, therefore, that ODFW's interpretation was implausible. Recognizing that ODFW might argue that its approach
to "design streamflow range" requirements differed for large dams with fish ladders, the Court noted that ODFW was free to engage in proper rulemaking
procedures to issue different rules for various categories of dams and fishways.
However, until it did so, the agency was bound by the promulgated rules.
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The Court next considered ODFW's argument that conflicting statutory
obligations necessitated its interpretation. ODFW argued that its interpretation
struck a balance between its obligation under the fish passage statute and its
obligation to protect the right of property owners to maintain small ponds on
their property, even where dams, which might interfere with fish passage, created those ponds. The Court noted that the statutes to which ODFW referred
created such rights only if they did not injure other water rights or existing fish
resources. Further, the Court determined that, since the right of property owners to maintain small ponds did not conflict with the requirement that such artificial obstructions provide fish passage, these statutes did not create conflicting
statutory obligations.
Lastly, the Court considered ODFW's contention that, because the legislature delegated to WRD the authority to control the existence and design of
dams, ODFW must accept the existence and configuration of any
WRD-permitted dam. ODFW argued that it had no authority to regulate when
water flows through the dam's outlet pipes, and therefore it must consider that
water unavailable for fish passage and base its fish passage requirements on only
the "streamflow" that passes over the dam. The Court, unpersuaded by this
argument, pointed out that ODFW really has "no control over any aspect of
streamflow," and determined that this did not relieve the agency of its duty to
require dam owners to provide fish passage within a "design streamflow range."
Accordingly, the Court concluded that ODFW implausibly interpreted the
Rule. And because ODFW relied upon this interpretation as the basis for its
determination not to calculate the design streamflow range, the Court held that
the agency's determination was erroneous. The Court reversed the decisions
of the Court of Appeals and ODFW and remanded the case to ODFW to
determine the design streamflow range and determine whether the fishways in
question provide passage at all flows within that range during the period that
ODFW determines fish passage is required.
Holly Taylor

